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The recent decision, by the Supreme Court 
of the United States, of the Iowa liquor cases 
will undoubtedly deal a serious blow to the 
pretensions of the prohibitionists. Under its 
ruling, intoxicating liquor of any sort may be 
carried into any State hereafter and sold, pro- 
vided that the parcel in which it was originally 
placed be not broken, and this, regardless of 
State regulations or interdicts. The case 
arose originally from a shipment of beer into 
Iowa by afirm in Illinois. The liquor was 
seized by a city marshal of the former State, 
when offered for sale at the warehouse of that 
firm, on the ground of the violation gf the 
prohibition laws of Iowa. In the court to 
which the case was first brought the agent of 
the firm showed that the beer was sold by the 
keg or case as originally put up in Illinois 
and judgment was given against the State. 
The Iowa Supreme Court however, to which 
the matter then went, reversed this ruling 
after which an appeal was taken to the federal 
supreme court which has just reversed the 
decision of the Iowa tribunal last named and 
affirmed that of the lower court. ‘‘A State 
may provide for the security of the lives and 
property of its residents,’’ says Chief Justice 
Fuller, who delivered the opinion, ‘‘but a 
matter exclusively confided to congress by the 
constitution, (i. e., interstate commerce) is not 
within the jurisdiction of the police power of 
the State unless placed there by congressional 
action.”’ Under this decision, any goods 
which figure prominently in commerce be- 
tween the States can be legally carried by the 
railroads through or into any State and sold 
there if sold in the ‘‘original package,’’ even 
though the sale of this particular commodity 
be forbidden by State law. The State’s juris- 
diction over the article does not begin when it 
enters the State ‘‘but when the importer has 
so acted upon it that it becomes incorporated 
and mixed up with the mass of property’’ in 
the State. Itis impossible to see otherwise 
han that this ruling will effect a practical re- 
peal of all prohibition enactments. 





It is worthy of note that three of the 
Voi. 30—No. 19. 





justices, namely, Justices Gray, Harlan and 
Brewer, dissent from the Iowa decision on the 
ground that it enlarges federal authority at 
the expense of State rights. They hold that 
a State has the same right to prevent the sale 
of imported liquor as any other liquor; that a 
law to do this is a local law which does not 
regulate interstate commerce, and that since 
the decision of the ‘‘license cases’’ forty years 
ago, there is no explicit legislation showing 
that it was the intention of congress to aid or 
protect the sale of liquors contrary to State 
law. It is impossible not to be impressed 
with the force of the argument made by the 
dissenting judges. Though not in any degree 
committed to the doctrine of prohibition, we 
find it difficult to understand how a law pro- 
hibiting the sale of an article within a State 
necessarily interferes with interstate com- 
merce, and in the case before the court there 
was no intimation of a right on the part of 
the State of Iowa to stop at its territorial 
borders, or even to confiscate after being 
brought therein, prohibited articles brought 
from without the State. The State took 
action and claims the right to take action only 
when such articles are offered for sale within 
its confines. We cannot but regard this de- 
cision as a blow, fatal in its effects, to the 
entire doctrine of the police power of the 
State, for there is no legislation, having in 
view the protection, safety, health and morals 
of a community, which may not be rendered 
ineffective by so rigid an application of the 
doctrine of interstate commerce. It will not 
only render nugatory State prohibition laws, 
but may be invoked also against the operation 
of regulation and even license laws. As 
Justice Gray says, the consequence may be 
that an inhabitant of any State may, under 
the pretext of interstate commerce and 
without license or supervision of any public 
authority, carry into and sell in any or all of 
the States intoxicating liquors despite any 
legislation of such State on the subject. If 
this be correct, and it seems to be a reason- 
able and logical deduction from the conclu- 
sion in the Iowa case, the license laws of the 
several States are, as to liquor brought from 
other States, inoperative and void. If so, the 
consequences of the decision will be far reach- 
ing and enormous, and the whole problem, as 
to the liquor traffic, is involved in new and 


greater difficulties. 
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At the critical point in the life of William 
Kemmler, the man sentenced to death by an 
electrical current in New York, the courts of 
the United States have interposed. But a 
few moments before the time of that execution 
a writ of habeas corpus by the United States 
circuit court was served upon the officers 
charged with the details of his execution. 
This necessarily postpones the sentence in- 
definitely. It seems probable that the grounds 
upon which the writ issued are constitutional 
in their nature, and doubtless it will be urged 
before the court that judicial death by elec- 
tricity is an unusual punishment. The eighth 
amendment to the constitution of the United 
States says: ‘‘Excessive bail shall not be re- 
quired nor excessive fines imposed, nor cruel 
and unusual punishments inflicted.’’ This is 
substantially the same as the provision in the 
New York constitution which the courts of 
that State have held does not prevent the in- 
fliction of the death penalty by electricity. 
Now, that the Kemmler case is carried to the 
United States Supreme Court we shall soon 
learn what the federal judiciary think on the 
subject. 








NOTES OF RECENT DECISIONS. 





ConstituTIONAL Law — CiTIzEN HAS NO 
Power To Suz His Own State.—The right 
of a citizen to sue his own State was the con- 
tention in Hans v. State of Louisiana, and 
State of North Carolina v. Temple, 10 8S. C. 
Rep. 504, recently decided by the Supreme 
Court of the United States. These suits were 
brought by citizens of Louisiana and North 
Carolina respectively to enforce the collection 
of State bonds. It was urged that the act of 
the State in refusing to pay was in deroga- 
tion of the constitution as to the impairment 
of the obligation of contracts. It was fur- 
ther contended that under the clause of the 
constitution which declares that ‘‘the judicial 
power of the United States shall extend to all 
cases in law and equity arising under this 
constitution and the laws of the United 
States,’’ etc., and the corresponding clause 
of the act conferring jurisdiction upon the 
circuit court, the State can claim no exemp- 
tion from suit by one of its citizens if the 
case is really one arising under the constitu- 
tion and laws of the United States, It was 








conceded that where the jurisdiction depends 
alone upon the character of the parties, 2 
controversy between a State and one of its 
own Citizens is not permissible. That a State: 
cannot be sued by a citizen of another State 
or of a foreign State on the mere ground that 
the case is one arising under the constitution 
or laws of the United States, is clearly estah-- 
lished by the decisions of the court holding: 
that such suits were violative of the eleventh 
amendment, inasmuch as that amendment 
only prohibits suits against a State wich are 
brought by the citizens of another State er by 
citizens or subjects of a foreign State. 

The court, through Mr. Justice Bradley, 
goes into an exhaustive discussion of the 
questions involved, contending that the elev- 
enth amendment, though in terms not ex- 
cluding a suit by a citizen against his State, 
yet that by implication from the circum- 
stances of its adoption and the views of the 
supreme court before and after. the decision 
of Chisholm vy. Georgia, which was the cause 
of its adoption, such an anomalous result 
could not have been intended. Besides, the 
act of congress conferring jurisdiction on the 
circuit courts ‘‘concurrent with the courts of 
the several States’’ shows that congress im 
legislating to carry the constitution into effect 
did not intend to invest its courts with any 
new jurisdiction. A remark of Chief Justice: 
Marshall, in Cohens v. Virginia, was relied’ 
upon by plaintiff here, as being authority for 
his position. But the court, conceding that the 
remark in question does favor the argument 
of plaintiff, hold that it was unnecessary to 
the decision, and in that sense extrajudicial. 
Justice Bradley concludes : 

To avoid misapprehension, it may be proper to add 
that although the obligations of a State rest for their 
performance upon its honor and good faith, and can- 
not be made the subjects of judicial cognizance unless 
the State consents to be sued or comes itself into court, 
yet, where property or rights are enjoyed under a 
grant or contract made by the State, they cannot 
wantonly be invaded. While the State cannot be com- 
pelled by suit to perform its contracts, any attempt. 
on its part to violate property or rights acquired 
under its contracts may be judicially resisted and any 
law impairing the obligation of contracts under which 
such property or rights are held is void and powerless. 
to affect their enjoyment. It is not necessary that we 
should enter upon an examination of the reason or ex- 
pediency of the rule which exempts a sovereign State 
from prosecution in a court of justice at the suit of in- 
dividuals. This is fully diecussed by writers on pub- 
liclaw. Itis enough for us to declare its existence. 


The legislative department of a State represents its 
polity and its will, and is called upon by ‘the highest 
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demands of natural and political law to preserve jus- 
tice and judgment and to hold inviolate the public 
obligations. Any departure from this rule, except for 
reasons most cogent, (of which the legislature, and 
not the courts, is the judge,) never fails in the end to 
incur the odium of the world, and to bring lasting in- 
jury upon the State itself. Butto deprive the legis- 
lature of the power of judging what the honor and 
safety of the State may require, even at the expense of 
a temporary failure to discharge the public debts, 
would be attended with greater evils than such failure 
can cause. 

Justice Harlan, while with the court in 
holding that a suit directly against a State by 
one of its own citizens is not one to which the 
judicial power of the United States extends, 
unless the State itself consents to be sued, 
says that he cannot give his assent to many 
things said in the opinion. The comments 


made upon the decision in Chisholm v. 


Georgia do not meet his approval. They are 


not necessary to the determination of the 
present case. Besides, he is of the opinion 
that the decision in that case was based upon 
a sound interpretation of the constitution as 
that instrument then was. 


Manpamus—REsTORATION OF STUDENT Ex- 
PELLED FROM UNIVERSITY OF LEARNING.—An 
opinion delivered by Chancellor DeWitt, of 
the Chattanooga Chancery Court, on a sub- 
ject of novel interest, regarding the right of a 
stadent expelled from an incorporated college 
to be restored to membership by mandamus 
proceedings, has come to us. It seems that 
the chancellor and faculty of the Grant 
University suspended one of its students for 
insubordination in refusing to comply with a 
regulation in regard to a newspaper pub- 
lished by the students of the university, and 
of which the suspended student was manager. 
Among the general powers conferred by the 
charter of the institution was that of making 
by-laws, rules and regulations, not jnconsist- 
ent with the laws and constitution, deemed 
expedient for the management of corporate 
affairs. The government of the college was 
vested in the chancellor and faculty, and the 
board of trustees were empowered to direct 
and act in all matters of government, dis- 
cipline and instruction. It was claimed by 
the respondent’s answer that the conditions 
imposed upon the complainant by the faculty 
were reasonable, and in the direction of 
proper discipline and effective management 
of the affairs of the college, the faculty 
simply demanding that a portion of the news- 





paper issued by the students be devoted to 
the interest of another institution, lately 
annexed to the Grant University, the desire 
being to amalgamate the two in sentiment, as 
well asin name. Chancellor DeWitt, in an 
exhaustive opinion, refuses the writ of man- 
damus prayed for by the student to command 
his restoration. After discussing the nature 
and object of the writ he says: 

A mandamus lies to compel an officer clothed with 
full judicial or quasi-judicial power to exercise these 
powers, but not to correct his judgment after he has 
acted. This would be to substitute the judgment of 
this court for that of the faculty of the university, 
and to compelit to reverse the judgment, already 
given by it. An inferior tribunal clothed with judicial 
or quasi-judicial power may be compelled by man- 
damus to proceed to judgment, but not to substitute 
the judgment of the superior courts for its own. The 
members of the faculty are not merely ministerial 
officers, acting under the power conferred by the 
board of trustees of the university, without any judg- 
ment or discretion of their own; they are ina great 
degree clothed with judicial power. Who can now 
compel them to undo what they have done? In the 
case of Ex parte Nash. 15 Q. B. 92, the court says: 
“That inasmuch asa mandamus lies merely to com- 
mand that to be done, which by law ought to be done, 
and not to order the undoing of that which ought not 
to have been done, it will not lie to ordera railroad 
company to take the seal off from the register of share- 
holders on the suggestion thatit was affixed without 
authority and contrary to law.” This principle has 
been approved in a leading case by the Supreme Court 
of Tennessee. Our supreme court has held that the 
rule is, that in all matters requiring the exercise of 
official judgment, or resting in the sound discretion of 
the person to whom a duty is confided by law, man- 
damus will not lie, either to control the exercise of 
that discretion or to determine upon the decision 
which shall be finally given. But that character of 
discretion only exists where the law has given the 
power to decide, with the intent that the decision shall 
be final, unless changed by appeal or review. That 
character of discretion does not exist when the act to 
be done is purely ministerial upon a given state of 
facts, although the officer or tribunal, or body must 
judge, according to their best discretion whether the 
facts exist, and whether they should perform the act. 
For, otherwise, it is obvious no mandamus would 
ever lie in any case. The charter of the respondent 
university is the source of its power, and flowing from 
it quasi-judicial power requiring the exercise of official 
judgment, or resting in the sound discretion of the 
board & trustees and the faculty of the university has 
been conferred upon them, in a case like the one un- 
der consideration, which is not inconsistent with the 
laws of the land, nor our constitution. ‘The faculty 
has the legal power to decide the case with the intent 


that the decision should be final, unless changed by - 


appeal. It appears that no appeal has been taken 
from the action of the faculty, and what effect this 
may have on complainant’s application will be noticed 
hereafter. It has been held, however, in England, 
that the writ of mandamus lies to restore a member ot 
a university to his degree from which he has been 
wrongfully removed, even though there was a univer- 
sity court having jurisdiction of the matter, if that 
court had exceeded its power and removed for in- 
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sufficient cause, and without giving the accused 
notice of the proceedings or an opportunity to de- 
fend. There are some American cases which seem to 
hold a similar doctrine. But, however reasonable this 
doctrine may appear upon its face, it seems hardly 
consistent with the weight of authority. The better 
doctrine seems to be, that the jurisdiction is exercised 
with reference to the powers of the corporation itself, 
and where, as in the case of a university, the corpora- 
tion has its own body or faculty, visitors or board of 
trustees empowered with functions of a quasi-judicial 
nature, and whose power extends to the right of a 
motion from the body corporate, the ousting of a 
member, subject to the jurisdiction of the visitor or 
board of trustees, affords no sufficient ground for in- 
terfering by mandamus. It appears in this case that 
there was a tribunal to which the complainant could 
have appealed which had the right and power to re- 
verse the faculty if it was wrong, and not having 
appealed, the general rule seems to be, that when 
suspension or removal has been regularly made under 
due authority vested in the corporate body, having 
given the accused notice of the proceedings, or an op- 
portunity to defend, the right of this court to inter- 
fere by mandamus does not apply. Lord Kenyon, in 
a leading English case said: ‘It seems to me, that 
offenses against the statutes alluded to were intended 
to be cognizable in the vice chancellor’s court; and if 
there be any errors in the proceedings of that court, 
they should be rectified in the court of appeal in the 
university.” C. T. R. 105. Itis clear that the visitor 
has jurisdiction to restore after a motion; and where 
that is so, the application to restore must be made to 
him. See Per Curiam, R. V. Chester, 15 Q. B. 515; 
and Appleford’s Case, Mod. 82. There, the rule was 
laid down where there appeared to be a visitor; here, 
there appears to be a board of trustees, anda faculty 
as well, clothed with all the necessary power and 
authority. And Lord Kenyon said, the court will not 
interfere with the decision of a visitor on any matter 
within his jurisdiction; provided he acts judicially, 
and the party accused is given a hearing. This 
doctrine applies to the case now before us. The 
faculty had jurisdiction of the subject-matter, and 
acted in a judicial, or a quasi-judicial sense, and the 
only question to make the analogy complete is, was 
Mr. Barrow given a hearing? Before answering this 
question, I will add, that the courts will not interfere 
by mandamus for mere informality in such proceed- 
ings—especially if such informality is caused by the 
eonduct or the action of the accused. Nor will the 
peremptory writ be awarded to restore the accused, 
however irregularly he may have been removed, when 
it is shown by the return or answer to the alternative 
writ that there was good ground for removal, and 
when it is apparent that the relator, if restored by the 
court, might be again immediately removed i®a more 
formal manner. King v. Griffiths, 5 Barn. & Ald. 781; 
High’s Ex. Legal Rs. 301; Shortt & Heard Ins. M. & 
P. 247, Nor will the court interfere as to the mode or 
manner of procedure, nor as tothe kind or character 
of evidence relied on, or the method of obtaining it or 
the weight of it. The respondent has the chartered 
right to make all rules and regulations, not incon- 
sistent with the general laws and the constitution 
deemed expedient for the management of corporate 
affairs. Under the common law, it can make all need- 
ful and reasonable rules and regulations for the 
discipline and management ofits institutions. If it 
had no statute or charter to guide it, the common law, 


the accumulated wisdom, counsel, experience and 
observation of many ages of wise and observing men, 








would furnish the rule for the distinction between the 
absolute and relative rights and duties of the respect- 
ive parties. There are eight members of the faculty, 
and chancellor Spence is one of them. Itis assumed 
that it was under his fiat that the work of suspension 
occurred, and much criticism is indulged in as to him. 
There is now a case before me, where the master ofa 
grammar school annexed to a cathedral, had been re- 
moved by the dean and chapter, for publishing a 
pamphlet reflecting on the Bishop as visitor, as well 
as on the dean and chapter; the court refused to con- 
sider the bishop as having any interest unfitting him 
to act as visitor; and on the ground of the existence of 
such visitor refused a mandamus to restore the master 
of the grammar school. R. v. Rochester, 17 Q. B. 1; 
Shortt & Heard Inform. Mand. & Proh. 259. It is in- 
sisted that the faculty in suspending complainant, did 
it without due course of law, without judge or jury, 
without witnesses, in secret, without any of the forms 
common to a court of justice, and without the privilege 
of appearing by himself or his counsel. ‘*Due course 
of law’? undoubtedly means, in due course of legal 
proceedings, according to those rules and forms which 
have been established for the benefit of private rights. 
Mr. Justice Johnson, of the Supreme Court of the 
United States, in Bank v. Oakley, 4° Wheat, has 
stated the meaning of these terms so accurately and 
truly as to defy criticism. “That they were intended 
to secure the individual from the arbitrary exercise of 
the powers of government, unrestrained by the estab- 
lished principle» of private rights and distributive 
justice.’ * * * Therefore, the faculty had juris- 
diction of the subject-matter and of his person, and 
acted in a quasi-judicial sense. To be sure, the ordi- 
nary forms common to the civil courts of justice were 
not used, nor was it necessary that itshould have been 
done, in the court of the university in a case like this; 
especially, as his own action and conduct waived all 
the irregularities in that procedure. Therefore, he 
was deprived of his rights by the arbitrary exercise of 
the power of the university court, unrestrained by the 
established principles of private rights and distributive 
justice. The proceeding was not absolutely null and 
void for any reason given. When we consider that 
society is held together by the force of law, and is in- 
debted to it for its very existence; that every relation 
in life, public and private, all our rights, political, 
social and individual, are under its control, surely the 
students and several departments will not fail to deal 
with each otherin a frank and manly spirit. And in 
this way the university will be upheld. All this is 
absolutely required to secure the confidence and re- 
spect of the public, and to give efficiency and prosper- 
ity tothe university, and its students as well. It is 
sometimes difficult to determine precisely how to 
draw the line where the civil courts will, and can in- 
terfere with the internal rules or statutes and admin- 
istration of the affiairs of a university of learning, 
without trenching upon its own jurisdiction and 
powers. The two, though quite distinguishable when 
they do not approach each other, may yet, like the 
intervening colors between white and black, approach 
so nearly as to perplex the understanding, as, colors 
perplex the vision, in marking the distinction between 
them. But, as the distinction exists, it must be 
marked by the judge as the case arises. To warrant 
the relief a clear case must be made. 


CarrieRs oF Goops — Detay Cavusep BY 
Moss.—The case of Gulf, C. & S. F. Ry. 
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Co. v. Levi, 13S. W. Rep. 191, decided by 
the Supreme Court of Texas, is interesting, 
not only because it overrules a prior decision 
of the same court, but for the reason that it 
contains a marked exception to the general 
rule of the liability of carriers of goods. The 
court hold that under Rev. Stat. Tex. art. 
277, which declares that the duties and lia- 
bilities of carriers in that State shall be the 
same as at common law, except where other- 
wise provided, a common carrier is not liable 
for depreciation in the value of goods result- 
ing solely from inevitable delay in their trans- 
portation caused by a mob of rioters. Stray- 
ton, C. J., says: 

From the statement it will be seen that plaintiff 
based his claim for damages mainly on the ground 
that there was an unreasonable delay in the transpor- 
tation ofthe lemons. If a defense to a claim for dam- 
ages resulting from such a cause, other than inevitable 
accident or the act of God, can prevail, there.can be 
no doubt that the answer sets up such a defense and if 
any guod defense to any part of plaintiff’s claim was 
set in the answer, it was error to sustain a demurrer 
to it. Under the statutes of this State the liability 
of the common carrier is that imposed by the rules 
of the common law. ‘He is liable not only for 
losses occasioned by secret theft or embezzlement, 
but for those inflicted by highway robbery, by 
the spoliations and outrages of mobs, rioters, 
and insurgents. The most resistless and de- 
structive conflagration, if occasioned by human agency, 
without any negligence whatever on the part of the 
carrier, will furnish no valid ground of exemption.” 
Chevalier v. Straham, 2 Tex. 122. For failure to carry 
and deliver the carrier cannot excuse himself by reason 
of the fact that, through human agency, not under his 
control, this was prevented without fault on his part; 
but if the property be wholly lost or partially decayed 
through some inherent quality, without fault on the 
part of the carrier this will excuse the failure safely to 
carry and deliver, for the operation of the laws of na- 
ture, working destruction or loss, furnish the same ex- 
cuse as to tempest, lightning, or other cause termed 
the “‘act of God.’”? The reason on which the common- 
law rule is based are thus stated by the English judges, 
whose knowledge of the ground-work of that system 
has never been questioned: In Forward v. Pittard, 
Term 27, the reasons are thus stated by Lord Mansfield: 
“But to prevent litigation collusion, and the necessity 
of going into circumstances impossible to be unraveled, 
the law presumes against the carrier, unless he shows 
that it was done by the king’s enemies or by such act 
as could not happen by the intervention of man, as 
storms, lightning, and tempests. If an armed force 
came to rob the carrier of the goods, he is liable; and 
a reason is given in the books, which is a bad one, viz., 
that he ought to have a sufficient force to repel it; but 
that would be impossible in some cases, as, for in- 
stance, in the riots inthe year 1780. The true rea- 
son is, for fear it may give room for collusion, 
that the master may contriye to be robbed on purpose, 
and share the spoil.”” The reasons are thus stated by 
Best, C. J., in Riley v. Horne,5 Bing. 220: “When 
goods are delivered to a carrier, they are usually no 
jonger under the eye of the owner; he seldom follows 
or sends any servant with them to their place of des- 





tination. If they should be lost or injured by the gross- 
est negligence of the carrier or his servants, or stolen 
by them, or by thieves in collusion with them, the 
owner would be unable to prove either of these causes 
of loss. His witnesses must be the carrier’s servants, 
and they, knowing that they could not be contradicted, 
would excuse their masters and themselves. To give 
due security to property, the Jaw has added to that 
responsibility of a carrier, which immediately rises out 
of his contract to carry for a reward, namely, that of 
taking all reasonable care of it, the responsibility of an 
insurer. From his liability as an insurer the carrier is 
only to be relieved by two things, both so well known 
toall the country when they happen that no person 
would be so rash as to attempt to prove that they had 
happened when they had not, namely, the act of God 
and the king’s enemies.’’ 

The same reasons do not apply when the thing is ac- 
tually transported and delivered, although when de- 
livered it may be greatly diminished in value by a fall 
in the market price orits value partially or entirely de- 
stroyed by reason of its inherent perishable nature, 
which has worked its partial or entire destruction 
while in transit. The rule is thus stated by a re- 
cent text-writer, in accordance with the view ex- 
pressed by many others: “But the reasons upon which 
the extraordinary responsibility of the common car- 
rier for the safety of the goods is found do not require 
that the same responsibility should be extended to the 
time occupied in their transportation. The danger of 
loss by ; robbery or embezzlement, or theft by collu- 
sion and fraud on his part, has no application when the 
mere time of the carriage is concerned. ‘His first 
duty,’ it is said ‘is to carry the goods safely, and the 
second to deliver them; and it would be very hard to 
oblige a carrier, in case of any obstruction, to risk the 
safety of the goods in order to prevent delay. His 
duty is to deliver the goods within a reasonable time, 
which is a term implied by the law in the contract to 
deliver; as Tindal, C. J., puts it, when he says: ‘The 
duty to deliver within a reasonable time being merely 
a term ingrafted by legal implication upon the 
promise or duty to deliver generally.’ In this re- 
spect, therefore, the common carrier stands upon 
the same ground with other bailees, and may ex- 
cuse delay in delivery of the goods by accident or mis- 
fortune, although not inevitable or produced by the 
act of God. All that can be required of him in such 
an emergency is that he shall exercise due care and 
diligence to guard against the delay, and that, if it 
occur without his fault or negligence, he shall omit no 
reasonable efforts to secure the safety of the goods.” 
Hutch. Carr. § 330. See, also, sections 292, 331, 335, 
and see Haas v. Railroad Co., 7 8. E. Rep. 629; Geismer 
y. Railway Co., 102 N. Y. 563; Weed v. Railway Co., 
17 N. Y. 362; Blackstone v. Railroad Co., 20 N. Y. 48; 
Railroad Co. v. Hollowell, 65 Ind. 189; Railroad Co. v. 
Hazen, 84 Ill. 36; Railroad Co. vy. Bennett, 6 Amer. & 
Eng. Ry. Cas. 402. 


IMPORTATION OF ALIENS — CONTRACT LABOR.— 
Judge Lacombe, of the United States Circuit Court 
for New York, has recently been called upon to con- 
strue the act of congress prohibiting the importation 
of aliens under contract to perform labor, and holds 
that a woman who is engaged as a milliner is not a 
“professional artist,” within the exception of the act. 
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THE STATUTE OF LIMITATIONS IN 
CASES OF FRAUD. 
II. 


i. The Planning of the Fraud may Precede the Con- 
summation thereof. 

2. Mere Silence, after the Perpetration or Consum- 
mation of the Fraud, will not Prevent the 
Running of the Statute. 

3. Illustration. 

4. Illustrations, Contra—‘‘Wilful Silence” — “Pur- 

posed Silence.”’ 

. Same Subject Continued—TIllustration — Conceal- 
ment de die in diem, 

. Designed Fraud to Thwart Investigation. 

. The Health, State of Mind, and Environment of 
the Party Complaining, to be Considered. 

. Want of Knowledge as to the Fraud, or the Law, 
without more, will not avoid the Bar of the 
Statute. 

9. False Statements, etc.—When they will not Pre- 
vent the Running of the Statute. 

10. The Degree of Diligence to be used in Discoyer- 
ing the Fraud—What Sufficient to put a Party 
upon Inquiry. 

11. Pleading and Evidence—Illustrations. 

12. Replication to the Plea of the Statute. 

13. Demurrer. 

14. Offer of Proof. 

1. The Planning of the Fraud may Precede 
the Consummation thereof.—The fraud and 
deceit, which enable the offender to do the 
wrong, may precede its perpetration. The 
length of time is not material, provided there 
is the relation of design and its consumma- 
tion.! This state of facts is evidently re- 
ferred to by Fitzgibbon, L. J., in the second 
of three supposititious cases of fraud put by 
him in Barber v. Houston:? ‘‘The discovery 
of the fraud might be postponed by some 
action of the defendant in committing it; 
what I may call a ‘‘clock fraud’’ might per- 
haps be so planned, that it would not ‘‘ex- 
plode’’ and damage the plaintiff, for more 
than six years, being in the meantime, by 
design, rendered undiscoverable. In such a 
case I would hold the injury to be the act of 
the defendant, operating as a cause of action 
at the time it occurred; having planned his 
fraud so as to delay the mischief, I would 
hold him liable for the injury whenever his 
design took effect; and in that case I think 
the statute would not apply.’”’ The learned 
lord justice may be taken to mean, here, that 
the statute must not be made to run from 
the time of the planning of the fraud, but 


on 


-1D> 


@ 


1 Wood v. Carpenter, 101 U. S. 135. 143, 144. 
218 L. R. (Ir.) App. Q. B. C. P. & ex. Div. 475, 480, 
481. For the first case, see § 3, post, and for the 


third, § 5, post. 








from the time of the discovery thereof by the 
plaintiff, which, in the case put, would be 
from the time when the fraud ‘‘exploded’’ 
and injured the plaintiff, the time of the con- 
summation of the fraud. That, at least, 
would be the construction put upon such a 
case in this country.’ 

2. Mere Silence after the Perpetration or 
Consummation of the Fraud will not Prevent 
the Running of the Statute.—Concealment of 
the fraud after its perpetration or consum- 
mation by mere silence is not enough to call 
for the application of the exception to the 
statute. There must be some trick or con- 
trivance intended to exclude suspicion and 
prevent inquiry.‘ 

3. Illustration.—The point that fraudulent 
concealment should not be predicated upon 
mere silence is aptly illustrated by the first 
supposititious case put by Fitzgibbon, L. J. in 
Barber v. Houston.’ ‘‘It is hard to conceive 
a case in which an actionable fraud would be 
undiscoverable for six years; but assuming 
this to be possible, it could happen, as it 
seems to me, only under one of three con- 
ditions as to the defendant: First, the fraud- 
ulent act having been completed by the 
defendant, might, from causes wholly inde- 
pendent of his volition, remain concealed 
for six years. If such a case occurred, I do 
not see why the action should not be barred, 
when an action for negligence under similar 
circumstances would be so, especially having 
regard to the statutory limitation of an action 
for deceit. Itis hard to conceive any action 
against. which it would be more difficult for a 
man to defend himself than one grounded 
upon an allegation of fraud committed more 
than six years before; the defendant should 
be presumed innocent until proved guilty; 
such an action would pre-eminently be within 
the mischief contemplated by the statutes of 
limitation ; and in the absence of any express 
exception, I think it would be barred.’’® 

8 Phelps County v. Bishop, 68 Mo. 250. 

4 Wood vy. Carpenter, 101 U. S. 135, 148, 144; Miller 
v. Powers (Ind.), 21 N. E. Rep. 445 (1889), citing 
Pennsylvania cases to the same effect, and Stone v. 
Brown, 116 Ind. 78, both following Boyd v. Boyd, 27 
Ind. 429; Stanley v. Stanton, 36 Jd. 445; Wynne v. 
Cornelison, 52 Jd. 318. See also Sankey v. McElevey, 
104 Pa. St. 265; Hoffman v. Parry, 23 Mo. App. 20, 27, 
and cases cited; Connor v. Goodman, 104 Ill. 365; 
Means v. Jenkins, 18 Ill. App. 41, 44; Vigus v. O’Ban- 
non, 118 Ill. 334; 19 Ill. App. 241. See § 18, post. 

518 L. R. (Ir.) App. Q. B., CG. P. & Ex. Div. 478, 480. 


6 The second case put by the lord justice is cited, § 
1, ante; the third, § 5, post. 
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4. Illustrations contra—‘‘ Wilful Silence’? — 
‘‘Purposed Silence.’’—-There are cases in 
which the foregoing rule as to mere silence, 
though seemingly applicable, has not been 
allowed to govern. But they may be said to 
actually fall within the domain of actively 
designed fraud. In Quinby v. Blackey’ de- 
fendants found money belonging to plaintiff 
and concealed the factfromhim. The plaint- 
iff was allowed to recover the money after 
the lapse of more than ten years, because he 
had not received any information as to the 
finding of the money by defendants after it 
was lost by him in November, 1871, until 
March 1883. The court said: ‘“The defend- 
ants’ neglect to give information to the 
plaintiff, in December, 1871, of the finding 
of his money, and restore it to him, knowing 
it was the plaintiff's money, was a fraud 
upon him. By their silence and inaction 
afterwards ‘the original fraud was kept on 
foot.’ Their wilful silence was a fraudulent 
concealment of the plaintiff’s cause of action 
and constitutes a sufficient answer to the plea 
of the statute of limitations.’’ 

In McAlpine v. Hedges,® the defendant had 
executed a deed to defraud his creditors and 
kept it off the record. More than the period 
limited by the statute had expired after the 
execution of the deed before a bill to set the 
same aside and for relief was filed. But the 
fraud was not discovered until a time within 
such period and then the suit was instituted. 
Woods J. said: ‘‘It is claimed that the bill 
shows no affirmative act of concealment after 
the execution of the deed, and in some of the 
decided cases expressions have been used to 
the effect that affirmative subsequent acts of 
concealment are necessary to stop the run- 
ning of the statute, but, when considered 
with reference to the facts upon which these 
decisions were made, they do not go to the 
full extent claimed for them. When a fraud 
is of a secret nature, and in the particular 
case has been conceived and executed upon 
such a plan as to secure continued secrecy, 
without further acts of concealment except 
silence, the statute ought not to run until 
there has been a discovery. In such a case 
it may well be said to have been a continuous 
concealment. The making of a fraudulent 


7 63 N. H. 77, 78. 
8 Decided in U.8.C.C. Ind. in Equity, 21 Fed. 
Rep. 689. 





deed, and the keeping it off the record by all 
the persons concerned in and cognizant of the 
transaction, combined with their purposed 
silence upon the subject, it certainly will not 
do to say is not a concealment for which relief 
may be granted.’’® 

5. Concealment of the Fraud de die th 
Diem.—Perhaps, a similar state of facts was 
in the mind of Fitzgibbon, L. J., when he 
put his third supposititious case in Barber v. 
Houston.” ‘‘The only other case that I can - 
conceive—and indeed it is the only one likely 
to occur—is where a man, having been guilty 
ofa fraud, conceals it de die in Diem until 
after the period of limitation has expired. 
In such a .case I should hold the act of con- 
cealment to be in itself a continuing fraud ; 
and it would appear to me that a fresh cause 
of action would accrue de die in diem until 
the concealment ceased.’’" 

6. Designed Fraud to Thwart Investigation. 
—A very great number of cases illustrate the 
point that there must be some trick or con- 
trivance intended to exclude suspicion and 
prevent inquiry—that concealment of the 
fraud by mere silence is not enough to pre- 
vent the operation of the statute. 

In a recent case in Massachusetts, the de- 
fendant’s clerk, upon presenting his master’s 


9 Citing, Meader v. Norton, 11 Wall. 442; Carr v. 
Hilton, 1 Curt. 288; Vane v. Vane, L. R.8 Ch. 383; 
Rolfe v. Gregory, 4 De G. J. & 8.576; Hovenden v. 
Annesly,2 Sch. & Lef. 684; Buckner v. Calcote, 28 
Miss. 568. And there were cited Contra: Wynne v. 
Cornelison, 52 Ind. 319; Jackson v. Buchanan, 59 Jd. 
390; Musselman y. Kent, 33 Jd. 458; Pilcher v. Flinn, 
80 Id. 202; Boyd v. Boyd, 27 Id. 429. 

1018 L. R. (Ir.) App. Q. B., C. P. & Ex. Div. 475, 
480, 481. The first case stated by the lord justice is 
cited in § 3, ante; the second in § 1, ante. 

ll The remarks of Palles, C. B., in the same case, in 
the court below, 14 L. R. (Ir.) Ex. Div. 273, 284, are 
equally pertinent: “I do not decide, nor do I think, 
that active or aggressive concealment is in all cases 
essential to afford an equitable answer to the statute 
of limitations. In many cases there may be a duty to 
disclose the truth and in such a case non-disclosure 
may have the same effect as active concealment would 
have in other cases. Again, I think it clear that a 
fraudulent misrepresentation may be made under 
such circumstances that an inference gf fact may 
rightly be drawn of a subsequent active and inten- 
tional concealment of the fraud. Butin my opinion 
whether the concealment is sufficient to amount to this 
equitable answer must be active, or may in some in- 
stances be mere non-disclosure—whether such con- 
cealment may or may not in any particular case be 
inferred from the original fraud, the question whether 
there was or not concealment isin every case one of 
fact, and in the present case there being no allegation 
of such fact, the entire basis of the equity to be re- 
lieved against the statute of limitations is absent.” 
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check to a bank, was overpaid $200 by mis- 
take. The defendant then took steps to 
conceal the fact from the bank, upon in- 
quirigs put to the clerk by its officer, by 
directing the clerk to lie about the matter 
and to deny the receipt of the money. The 
court refused to consider argument as to 
‘‘mere silence’’ on the part of the defendant, 
holding that he was guilty of ‘‘active fraud’’ 
and should not be protected by the statute 
_ of limitations.” 

7. The Health, State of Mind and Environ- 
ment of the Person Complaining of the Fraud 
Should be Considered.—In determining when 
the statute should begin to run in case of 
fraud, regard may be had to the condition 
and circumstances on whom the knowledge 
of the facts constituting the fraud is to 
operate.” This rule was applied in a case in 
Wisconsin, where an attorney consummated 
a very gross and cruel fraud, ‘‘by artifices, 
deceits and false pretenses brought to bear 
upon the plaintiff,’ while she was sick in 
bed, suffering from nervous prostration to 
such an extent as to disqualify her from 
doing business understandingly, whereby he 
secured to himself and co-defendants for 
$18,000 certain land which at the time of the 
perpetration of the fraud was worth $30,000 
and which had risen at the time of the suit 
to the value of $150,000." 

8. Want of Knowledge as tothe Fraud or 
the Law, Without more, Will not Avoid the 
Bar of the Statute.—Ignorance on the part of 
the party complaining as to the facts consti- 

12 Manufacturers Nat. Bank v. Perry, 144 Mass. 313. 
See also Atlantic Nat. Bank v. Harris, 118 Jd. 147; 
Traer v. Clews, 115 U.S. 528; Rosenthal v. Walker, 
111 Jd. 185, citing Bailey v. Glover, 21 Wall. 342, and 
distinguishing the same from Wood v. Carpenter, 101 
U. 8. 135; Bradford vy. McCormick, 71 Iowa, 129; Duft 
v. Duff, 71 Cal. 518; Marshall v. Buchanan, 35 Cal. 264; 
Kane v. McCook, 8 Jd. 449; Bowman y. Sanborn, 18 
N. H. 205; May v. Cutting, 20 Id. 187; Douglas v. 
Elkins, 28 Jd. 26; McKown v. Whitmore, 31 Me. 448; 
Turnpike v. Field, 3 Mass. 201; Sherwood y. Sutton, 
5 Id. 148; Campbell v. Vining, 23 Ill. 525; Hoyle v. 
Jones, 35 Ga. 40; Holt v. Wilson, 75 Ala. 58; Williams 
v. Carle, 10 N. J. Eq. 543; Rhinelander v. Barrow, 17 
Johns. (N.*Y.) 588; Hamilton v. Smith, 3 Murph. (N. 
C.) 115; Glenn vy. Cuttle, 2 Grant (Pa.), Cas. 278; 
Brickner v. Lightner, 40 Pa. St. 199; Harrell v. Kelley 
2 McCord (S. C.), 426; Miles v. Berry,1 Hill (S. C.), 
296; Vanbibber v. Beirne, 6 W. Va., 168; Parkham y. 
McCrary, 6 Rich. (S. C.) Eq. 140; Beck vy. Searson, 8 
Id. 180; McDonald v. McGuire, 8 Tex. 361: Smith v. 
Talbot, 18 7d. 774; Smith v. Fly, 24 Jd. 345. 

18 Bailey v. Glover, 21 Wall. 342; Ferris v. Hender- 


son, 12 Pa. St. 49. 
14 O’Deil v. Burnham, 61 Wis. 562. 








tuting the fraud or as to his right to demand 
relief, will not, of itself, prevent the running 
of the statute.” It has been the uniform 
construction of statutes relieving parties from 
the operation of the statutes of limitation, 
following the general rule of equity in like 
instances, that the statutes giving the relief 
were not designed to protect plaintiffs who 
were simply ignorant of the existence of the 
facts entitling them to bring suit, unless that 
ignorance is occasioned or brought about by 
some improper or fraudulent contract of the 
party defendant. It is the doing of some 
improper act, calculated to throw the party 
plaintiff off his guard, some act of conceal- 
ment or suppression where the party defend- 
ant ought to speak that suspends the opera- 
tion of the statutes.“ It was not designed 
to impose upon the debtors the obligation of 
going to their creditors and offer to confess 
judgment or acknowledge a liability before 
they can invoke the statute of limitations.’’” 

9. False Statements, etc.—When they will 
not Prevent the Operation of the Statute.— 
Representations on the part of a debtor that 
he would pay or representations of inability to 
pay, though false,—promises to pay, though 
broken,—appeals to the sympathies of the 
creditor for indulgence, or statements made by 
a party liable to an action, though untrue, are 
not ‘‘improper acts’’ which prevent the com- 
mencement of an action within the meaning 
of the exceptions to statutes of limitation, 
since the creditor or party claiming to have 
been injured might, notwithstanding have 
commenced suit at any time.” So, an error 
in credit given to defendants by plaintiff to 
his loss, constitutes no proof of fraud to 
avoid the statute. And an attempt to re- 
vive a suit, after the lapse of the time limited 
hy the statute, upon an alleged finding of lost 

15 Campbell v. Long, 20 Iowa, 382; Reed v. Minell, 
80 Ala. 61; Martin v. Bank, 31 Ala. 115; Bank v. 
Waterman, 26 Conn. 324; Abell V. Harris, 11 Gill & J. 
(Md.) 367; Davis v. Colton, 2 Jones (N.C.) Eq. 430; 
Bossard v. White, 9 Rich. (S. C.) Eq. 483; Hoffman v. 
Parry, 23 Mo. App. 20, 27; Wells v. Halpin, 59 Mo. 95; 
Foley v. Jones, 52 Id. 64; Taylor v. Newby, 13 Jd. 159. 
See § 2, ante. 

16 Hoffman v. Parry, 23 Mo. App. 20, 27. 

W Td, 

18 Burr v. Williams, 20 Ark. 171, construing § 29, of 
Ark. Stat. of Lim. Battle v. Crawford, 68 Mo. 280, 
construing § 3244, R. 8. Mo. 1879; Wells v. Child, 12 
Allen (Mass.), 333; Cole v. McGlathry, 9 Me. 131; 
McKown v. Whitmore, 31 Jd. 448; Rouse v. Southard, 


39 Id. 404; Stanley v. Stanton, 36 Ind. 445. 
19 Brown v. Edes, 37 Me. 318. 
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papers giving the right to sue, was denied.” 

10. The Degree of Diligence to be Used in 
Discovering the Fraud.—A party who seeks 
to avoid the bar of the statute must use 
reasonable diligence in discovering and at- 
tacking the fraud; and the means of knowl- 
edge are the same thing as knowledge itself.” 

A discovery of facts by an aggrieved party 
would seem to imply a seeking for knowledge 


by such party; and the statute certainly was ~ 


not intended to absolve a party from all 
effort or diligence to obtain a knowledge of 
the facts. constituting the fraud complained 
of. The statute was certainly not intended 
and did not change the rule of equity upon 
the subject of diligence in such cases, and 
thus benefit those only who might be wilfully 
ignorant, or who, from carelessness and in- 
difference, should neglect to avail themselves 
of the means of information upon the sub- 
ject.” 

Whatever is notice enough to excite at- 
tention and put the party on his guard and 


20 Stewart v. Carr, 6 Gill (Md.), 430. 

21 Wood v. Carpenter, 101 U.S. 135, 143, 144; Kirby 
y. Lake Shore, ete. R. R. Co., 120, 130, 186; Burke v. 
Smith, 16 Wall. 290, 401; Marsh v. Whitmore, 21 Jd. 
178; Badger v. Badger, 2 Jd. 95; Martin v. Smith, 1 
Dill. 85, 93, 97, et seg., construing 2 Wag. Stat. Mo. 918, § 
10 (R. S. Mo. 1879, § 83230); Leavenworth County Com. 
v. Ry. Co., 5 McCrary, 508; Hunter v. Hunter, 50 Mo. 
445; Bent v. Priest, 86 Mo. 475, 487; Taylor v. 8. & N. 
Ala. R. R. Co., 4 Woods, 575; Reed v. Minell, 30 Ala. 
61; Johnson v. Johnson, 5 Ala. (N. S.) 90; Farnum v. 
Brooks, 9 Pick. 212; Wells v. Child, 12 Allen (Mass.), 
333; McDonald v. McGuire, 8 Tex. 361; Smith v. Tal- 
bot, 18 Jd. 774; Smith v. Fly, 24 Jd. 345; Kuhlman v. 
Baker, 50 Id. 630; McFadden v. Prader (Tex.), 3 S. 
W. Rep. 306; Coolidge v. Alcock, 30 N. H. 329; May v. 
Cutting, 20 Jd. 187; Lexington, ete. R. R. Co. v. 
Bridges, 7 B. Mon. 556; Sutton v. Dye, 60 Ga. 449; 
Freeman v. Carver, 56 Jd. 161; Edmunds v. Goodwyn, 
28 Id. 38; Basset v. Brown, 105 Mass. 551; Nudd v. 
Hamblin, 8 Allen (Mass.), 130; Losch v. Picket, 36 
Kan. 216; Cotton v. Brown (Ky.),4 S. W. Rep. 294; 
Hahn v. Bellevue (Ky.),3 S. W. Rep. 132; Brown v. 
Connell, 8 Ky. 403; Ferris v. Henderson, 12 Pa. St. 
49; Kuhn’s Appeal, 87 Jd. 100; Binney’s Appeal, 116 
Pa. St. 169, 189; Buckner v. Calcote, 28 Miss. 432; 
Murphy v. Reedy (Miss.), 2 South. Rep. 167; Croghan 
v. Spence, 71 Cal. 124; Hecht v. Slaney, 72 Id. 363; 
Manning v. San Jacinto Tim. Co., 7 Sawy. 418; 9 Fed. 
Rep. 726; County of Macosta v. Vincent, 65 Mich. 503; 
Cole v. MeGlathry, 9 Me. 131; McKown v. Whitmore, 
31 Id. 448; Rouse v. Southard, 39 Jd. 404; Stanley v. 
Stanton, 36 Ind. 445; Wynne v. Cornelison, 52 Jd. 313; 
Churchman v. Indianapolis, 110 Jd. 159; Campbell v. 
Vining, 25 Ill. 525; Conner v. Goodman, 104 Ill. 365; 
Lott v. De Graffenried, 10 Rich. (S. C.) Eq. 348; Carr 
vy. Hilton, 1 Curt. 230; Fisher v. Boody, Jd. 206; Moore 
v. Greene, 2 Jd. 202, 206, 15 How. 69; Stearns v. Page, 
7 Id. 819, 829; Angell on Lim. §§ 183 and note, § 190. 


2 Taylor v.S. & N. Ala. R. R. Co.,4 Woods, 575;- 


584, construing § 3242 Rev. Code Ala. 








call for inquiry is notice of everything to 
which such inquiry might have led. Whena 
person has sufficient information to lead him 
to a fact, he should be deemed conversant of 
it.% 

11. Pleading and Evidence—lIllustrations. 
—The circumstances of the discovery must 
be fully stated and proved, and the delay 
which has occurred must be shown to be 
consistent with the requisite diligence.™ 

In Wood vy. Carpenter,™ a case brought 
originally on the law side of the United States 
Circuit Court for the District of Indiana, the 
discovery of the cause of action was set up 
in the replication thus: ‘‘And the plaintiff 
further avers that he had no knowledge of the 
facts so concealed by the defendant until the 
year A. D. 1872, and a few weeks only be- 
fore the bringing of this suit.’’ There was 
nothing further on the subject. The court 
passed upon the sufficiency of that averment 
as follows: ‘‘In this class of cases the plaint- 
iff is held to stringent rules of pleading and 
evidence’”’ and especially must there be dis- 
tinct averments as to the time when the fraud, 
mistake, concealment or misrepresentation 
was discovered, and what the discovery is, 
so that the court may clearly see whether, by 
ordinary diligence, the discovery might not 
have been before made.* ‘‘This is necessary 
to enable the defendant to meet the fraud 
and the time of its discovery~’’”* 

‘*A general allegation of ignorance at one 
time and of knowledge at another are of 
no effect. If the plaintiff made any par- 
ticular discovery, it should be stated when it 
was made, what it was, how it was made, 
and why it was not made sooner.’’™ 

‘*And the bill, it has ever been said, should 


23 Kennedy v. Greene, 3 Myl. & K. 722, cited in Wood 
v. Carpenter, 101 U.S. 140. 

% Wood vy. Carpenter, 101 U.S. 143, 144, construing 
the Indiana statute, and the cases cited in note 21, to § 
10, ante. 

25 Wood v. Carpenter, 101 U. 8.140. A similar vague 
and indefinite averment in the bill was held insufficient 
in Leavonworth County Comm’rs. v. Ry. Co., 5 
McCrary, 508, under the Missouri statute and in Taylor 
v.S.& N. Ala. R. R. Co.,4 Woods, 575, construing 
the Alabama statute. 

% Wood v. Carpenter, 101 U. S. 140, citing from 
Stearns v. Page, 7 How. 819, 829. 

2% Wood v. Carpenter, 101 U. S. 140, citing from 
Moore vy. Greene, 19 How. 69, 72, and referring to 
Banbien vy. Banbien, 23 Jd. 190, and Badger v. Badger, 
2 Wall. 95. 

2% Wood v. Carpenter, 101 U. S. 140, citing from Carr 
vy. Hilton, 1 Curt. 230. 
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negative laches in not making the discov- 
ery.’’” 


National Bank v. Carpenter® seems to 


have been a suit in equity against the same 
defendants who appeared in Wood v. Car- 
penter,” which was on the law side of the 
court. And Mr. Justice Swayne in referring 
in the former to the latter, said: ‘‘Our 
reasoning in the case at law and the author- 
ities there cited are applicable here. It ap- 
pears on the face of the bill that the case 
which it. makes is barred by the statute of 
limitations, and that the excuse of conceal- 
ment of ‘‘the cause of action’’ by the defend- 
ants is not so alleged as to avail the com- 
plainant. 
12. Replication to the Plea of the Statute.— 
When the special matter urged as an excuse 
to the running of the statute does not appear 
on the face of the declaration, complaint or 
petition, ina case which before the codes of 
procedure in the United States could only 
have been brought at law, but is set up ina 
replication or reply to the plea or answer of 
the statute, the same particularity and cer- 
tainty in pleading the exceptional matter is 
required as in-a bill in equity for relief 
against the statute.” 

13. Demurrer. — Where the declaration, 
bill, complaint, petition or replication as the 
case may be, does not properly set up the 


2 Dillon, J., in Martin v. Smith, 1 Dill. 97, constru- 
ing the Missouri statute and referring to Mayne v. 
Griswold, 3 Sandf. 463, and Field v. Wilson, 6 B. Mon. 
(Ky.) 479. 

© 101 U. S. 567, 568. 

81 Jd. 135,140. See also Smith vy. Irving (Cal.), 22 
Pac. Rep. 170 (1889), construing the California Code 
Civ. Proc. § 338, and following People v. Blankenship, 
52 Cal. 619; Sublette v. Finney, 9 Jd. 423. 

Wood v. Carpenter, 101 U. S. 185, 140, 148, 144; 
Clark v. Hougham, 3 Dow]. & Ry. 330; Gibbs v. Guild, 
8 LL. R. Q. B. Div. 59; 9 Jd. 296; Barber v. Houston, 14 
L. R. (Ir.) Ex. Diy. 273; 18 Id. App. Q. B. C. P. Ex. 
Div. 475. In Moore v. Granby M. & S. Co., 80 Mo. 86, 
91, the replication to the plea of the statute consisted 
only of a general denial and was judged to be insuffi- 
vient, the court holding that evidence in support of 
the replication at the trial below should not have been 
admitted and that “the defendant must have informa- 
tion as to the facts proposed to be set up as a suspen- 
sion of the statute.”” There were cited: Angell on 
Lim. §§ 292, 184; Vassault v. Seitz, 31 Cal. 225; Bliss 
Code Plead. § 393; Clark v. Hougham, 3 Dowl. & Ry. 
330; Hubbell v. Fowler, 1 Abb. Pr. (N. S.) 1; 2 Chitty 
Plead. 435. Butin Arkansas, under similiar circum- 
stances, fraudulent concealment may be given in evi- 
dence to prevent the running of the statute as against 
a plea setting it up, no replication being required by 
the Code of Civil Practice, § 123; Meyer v. Quater- 
mous, 28 Ark. 45, 47. 





exceptional matter, the defect may be taken 
advantage of by demurrer.® 

14. Offer of Proof,—An offer of proof to 
avoid the statute of limitations on the ground 
of fraudulent concealment of the cause of 
action must definitely show that the proof 
offered, if produced, would have brought the 
case clearly within the provisions of the 
statute. An offer to prove such concealment 
‘‘till about the commencement of the suit’’ is 
too vague.* Smion OBERMEYER. 

St. Louis, Mo. 


83 Nat. Bank v. Carpenter, 101 U.S. 567, 568; Rhode 
Island v. Massachusetts, 15 Pet. 2383; Maxwell v. Ken- 
nedy, 8 How. 210, Kirby v. Lake Shore, ete. R. R. Co., 
120 U. 8. 126,129; Gibbs v. Guild, 8 Q. B. Div. 296; 
9 Id. 59; Barber vy. Houston, 14 L. R. (Ir.) Ex. Diy. 
278; 18 Id. App. Q. B., C. P. & Ex. Div. 475. But in 
Belleville Savings Bank v. Winslow (decided in the 
U. 8. C. C. E. D. Mo.) 30 Fed. Rep. 488, Thayer, J., 
ruled that a demurrer would “lie in those cases only 
where the statute of limitations applicable to the case 
creates an absolute bar without exception, and the 
fact that such period has elapsed clearly appears from 
the face of the petition. Ifthe statute of limitations 
applicable to a given case is the general statute of lim- 
itations, and the bar of the statute may be avoided by 
anyone of the numerous exceptions mentioned in the 
act, it is certainly more logical to require the defense 
of the statute to be taken by plea, and such seems to 
be the meaning of the Missouri decisions heretofore 
cited.”” The court referred to Cooksey v. R. R. Co., 
17 Mo. 182, 142; State v. Bird, 22 Jd. 470; McNair v. 
Lott, 25 Jd.190; Boyce v. Christy, 47 Id. 70; Henoch 
v. Chaney, 61 Jd. 129; State v. Spencer, 7d. 129. There 
are later cases in Missouri which have decided that if 
the petition does not show a bar on account of lapse 
of time, and there be such, the defendant in order to 
take advantage of the same must plead the statute of 
limitations by answer: Vail v. Jacob, 7 Mo. App. 571; 
Chouteau vy. Allen, 70 Mo. 290; Lincoln v. Thompson, 
75 Mo. 613. However, see Humphrey v. Carpenter, 39 
Minn. 115, where in an action for deceit against de- 
fendants on the grond of fraud inthe sale of certain 
shares of stock to the plaintiff, a demurrer to the com- 
plaint, because the same did not show on its face the 
discovery of the fraud within six years, Was sustained 
under a parallel statute (Gen. Stat. Minn. 1878, ch. 66, 
§ 6, subsec. 6). The court held that “if the operation 
of the statute was suspended because of the plaintiff’s 
failure to discover the fraud, it devolved on him to set 
up the facts in his complaint, which he has failed to 
do, and the rule applies with especial force in such 
cases for the reason that the time of the discovery of 
the fraud is necessarily a matter peculiarly within the 
knowledge of the plaintiff.” 

% Thurston v. Lowder, 40 Me. 197. See also Dean 
v. Thwaite, 21 Beav. 621, whereupon a bill for an in- 
junction and an account against defendants who were 
charged with having worked coal in plaintiffs’ colliery, 
the taking of the account was limited to a period 
within six years before the filing of the bill, because it 
had not been shown that defendants had intentionally 


|. taken plaintiff’s coal or had concealed the fact or dur- 


ing the process had taken steps to prevent the plaint- 
iff’s discovering it; and because further plaintiff was 
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put upon inquiry, “that various circumstances existed 
which might have led him to take proceedings at an 
earlier period than he actually did for the purpose of 
ascertaining the state of the works below the surface 
of the earth.” 








CARRIERS OF PASSENGERS—LIMITING LIA- 
BILITY—FREE PASSES. 


QUIMBY V. BOSTON & M. R. CO. 
Supreme Judicial Court of Massachusetts Jan. 1, 1890. 


1. An agreement by one accepting, asa gratuity, a 
free pass upon a railroad train, to assume all risk of 
accident which may happen to him while traveling 
upon such train, by which he may be injured in his 
person, is valid. 


2. One availing himself of such a ticket is estopped 
to deny that he made the agreement expressed therein 
because he did not and was not requested to sign it. 


DEVENS, J.: When the plaintiff received his 
injury he was traveling upona free pass given 
him at his own solicitation, and asa pure gratuity, 
upon which was expressed his agreement, that in 
consideration thereof, he assumed all risk, of ac- 
cident which might happen to him while travel- 
ing on or getting off the trains of the defendant 
railroad corporatior. on which the ticket might be 
honored for passage. The ticket bore on its face 
the words, ‘“‘provided he signs the agreement on 
the back thereof.” In fact, the agreement was not 
signed by the plaintiff, he not having been required 
to do so by the conductor who honored it as good 
for the passage, and who twice punched it. The 
fact that the plaintiff had not signed, and was not 
required to sign, we do not regard as important. 
Having accepted the pass, he must have done so 
on the conditions fully expressed therein, whether 
he actually read them or not. Squire v. Railroad 
Co., 98 Mass. 239; Hill v. Railway Co., 144 Jd. 
284; Railroad Co. v. Chipman, 146 Jd.107. The 
object of the provision as to signing is to furnish 
complete evidence that the person to whom the 
pass is issued assents thereto; but one who act- 
ually avails himself of such: a ticket, and of the 
privileges it confers, to secure a passage, cannot 
be allowed to deny that he made the agreement 
expressed therein, because he did not and was not 
required to sign it. Railway Co. v. McGown, 65 
Tex. 643; Railroad Co. v. Read, 37 Ill. 484; Wells 
v. Railway Co., 24 N. Y. 181; Perkins v. Railway 
Co., Id. 196. If this is held to be so, the case 
presents the single inquiry whether such a con- 
tract is invalid, which has not heretofore been 
settled in this State, and upon which there has 
been great contrariety of opinion in different 
courts. Ifthecommon carrier accepts a person 
as a passenger, nosuch contract having been made, 
such passenger may maintain an action for negli- 
gence in transporting him, even if he be carried 
gratuitously. Having admitted him to the rights 
of a passenger, the carrier is not permitted to 
deny that he owes to him the duty which, as car- 





rying on a public employment, he owes to those 
who have paid him for the service. Files y. Rail- 
road Co., 149 Mass. 204; Todd v. Railroad Co., 3 
Allen, 18; Com. y. Railroad Co., 108 Mass. 7; Lit- 
tlejohn v. Railroad Co., 148 Id. 478; Railroad Co. 
v. Derby, 14 How. 468; The New World v. King, 
16 Id. 469. But the question whether the carrier 
may, as the condition upon which he grants to 
the passenger a gratuitous passage, lawfully make 
an agreement with him by which the passenger 
must bear the risks of transportation, obviously 
differs from this. ‘ 

In a largenumber of cases the English decis; 
ions, as well as those of New York have held that 
where a drover was permitted to accompany ani- 
mals upon what was called a ‘‘free pass,’’ issued 
upon the condition that the user should bear all 
risks of transportation, he could not maintain an 
action for an injury received by the negligence of 
the carrier’s servants. A similar rule would 
without doubt be applied where a servant, from 
the peculiar character of goods, as delicate ma- 
chinery, was permitted to accompany them, and 
in other cases of that nature. That passes of this 
character are “‘free passes,’ properly so called 
has been denied in other cases, as _ the carriage of 
the droveris a part of the contract for the car- 
riage of the animals. The cases on this point 
were carefully examined and criticised by Mr. 
Justice Bradley in Railroad Co, vy. Lockwood, 17 
Wall. 367, and it is there held that such a pass is 
not gratuitous,as it is given as one of the terms upon 
which the cattle are carried. The decision is put 
upon the ground that the drover was a passenger 
carried for hire, and that with such passenger a 
contract of this nature could not be made. The 
court, at the conclusion of the opinion, expressly 
waives the discussion of the question here ‘pre- 
sented, and, as it states, purposely refrains from 
expressing any opinion as to what would have 
been the result had it considered the plaintiff a 
free passenger instead of one for hire. Rail- 
way Co. v. Stevens, 95 U.S. 655, in which the 
same distinguished judge delivered the opinion 
of the court, is put upon the ground that the 
transportation of the defendant, although not paid 
for by him in money, was not a matter of charity 
or gratuity in any sense, but was by virtue of an 
agreement in which the mutual interest of the 
parties was consulted. 

Whether the English and New York authorities 
rightly or wrongly hold that one traveling upon 
a ‘‘drover’s pass,” as itis sometimes called, is a 
free passenger, they show, that in the opinion of 
these courts, a contract can properly be made 
with a free passenger that he shall bear the risks 
of transportion. This is denied by many courts 
whose opinions are entitled to weight. It will be 
observed that in the case at bar there is no ques- 
tion of any willful or malicious injury, and that 
the plaintiff was injured by the carelessness of 
the defendant’s servants. The cases in which the 
passenger was strictly a free passenger accepting 
his ticket as a pure gratuity and upon the agreement 
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that he would himself bear the costs of transpor- 
tation, are comparatively few. They have all been 
carefully considered in two recent cases, to which 
we would call attention. These are Griswold v. 
Railway Co., 53 Conn. 371 (1885), and that of 
Railway Co. v. McGown, ubi supra (1886), in 
which the precise question before us was raised, 
and decided, after a careful examination of the 
authorities, in a different manner by the highest 
court of Connecticut and that of Texas. No doubt 
existed in either case, in the opinion of the court, 
that the ticket of the passage was strictly a gratu- 
ity, and it was heid by the former court, that un- 
der these circumstances, the carrier and the pas- 
senger mignt lawfully agree that the passenger 
should bear the risks of transportation, and that 
such agreement would be enforced, while the re- 
verse was held by the court of Texas. We are 
brought to the decision of the question unembar- 
rassed by any weight of authority without the 
commonwealth that can be considered as prepon- 
derating. 

It is- urged on behalf of the plaintiff, that 
while the relation of passenger and carrier is 
created by contract, it does not follow that the 
duty and responsiblity of the carrier are depend- 
ent upon the contract; that while, with reference 
to matters indifferent to the public, parties may 
contract according to their own pleasure, they 
cannot do so where the public has an interest; 
that, ascertain duties are attached by law to cer- 
tain employments, these cannnot be waived or dis- 
pensed with by individual contracts; that the 
duty of the carrier requires that he should convey 
his passengers with safety; that he is properly 
held responsible in damages if he fails to do so by 
negligence, whether the negligence is his own or 
that of his servants, in order that this safety may 
be secured to all who travel. It is also said that 
the carrier and the passenger do not stand upon 
an equality; that the latter cannot stand out and 
higgle or seek redress in courts; that he must 
take the alternatives the carrier presents, or practi- 
cally abandon his business in the transfer of mer- 
chandise, and must yield to the terms imposed on 
him as a passenger; that he ought not to be 
induced to run the risks of transportation, for be- 
ing allowed to travel at a less fare, or for any 
similar reason, and thus to tempt the carrier 
or his servants to carelessness which may af- 
fect others as well as himself; and that, ina 
few words, public policy forbids that contracts 
should be entered into with a public carrier 
by which he shall be exonerated from his full 
responsibility. Most of this reasoning can 
have no application toa strictly free passenger, 
who receives a passage out of charity or asa 
gratuity. Certainly the carrier is not likely to 
urge upon others the acceptance of free passes, as 
the success of his business must depend on his re- 
ceipts. There can be no difficulty in the adjust- 
ment of terms where passes are solicited as gra- 
tuities. When such passes are granted by such of 


‘the railroad officials as are authorized to issue 








them, or other public carriers, it isin deference 
largely to the feeling of the community in which 
they are exercising a public employment. The 
instances cannot be so numerous that any tempta- 
tion will be offered to carelessness in the manage- 
ment of their trains, or to an increase in their 
fares, in both of which subjects the public is in- 
terested. In such instances one who is ordinarily 
acommon carrier does not act as such, but is 
simply in the position of a gratuitous bailee. The 
definition of a ‘‘common carrier,’? which is that 
of a person or corporation pursuing the public 
employment of carrying goods or passengers for 
hire, does not apply under such circumstances. 
The service which he undertakes to render is one 
which he is under no obligation to perform, and 
is outside of his regular duties. In yielding to the 
solicitation of the passenger, he consents, for the 
time being, to put off his public employment, and 
to do that which it does not impose upon him. 
The plaintiff was in no way constrained to accept 
the gratuity of thedefendant. It has been yielded 
to him only on his own solicitation. When he 
did, there is no rule of public policy, we think, 
that prevented the carrier from prescribing, as the 
condition of it, that it should not be compelled, in 
addition to carrying the passenger gratuitously, 
also to be responsible to him in damages for the 
negligence of its servants. It is well known that, 
with all the care that can be exercised in the se- 
lection of servants for the management of various 
appliances of a railroad train, accidents will 
sometimes occur from momentary carelessness or 
inattention. It is hardly reasonable that besides 
the gift of free transportation the carrier should 
be held responsible for these, when he has made 
it the condition of his gift that he should not be. 
Nor, in holding that he need not be under these 
circumstances, is any countenance given to the 
idea that the carrier may contract with a passen- 
ger to convey him for a less price on being exon- 
erated from responsibility for the negligence of 
his servants. In sucha case the carrier would 
still be acting in the public employment exercised 
by him, and should not escape its responsibilities, 
or limit the obligations which it imposes upon him. 


In some cases it has been held that while a car- 
rier cannot limit his liability for gross negligence, 
which has been defined as his own personal neg- 
ligence (or that of the corporation itself, where 
that is the carrier), he can contract for exemption 
from liability for the negligence of his servants. 
It may be doubted whether any such distinction 
in degrees of negligence, and the right of a car- 
rier to exempt himself from responsibility there— 
for, can be profitably made or applied. The 
New World v. King, 16 How. 469. It is to be ob- 
served however that in the case at bar the injury 
occurred through the negligence of defendant’s 
servants, and not through any failure on the part 
of the corporation to prescribe proper rules or 
furnish proper appliances of the conduct of its 
business. We are of opinion that where one ac- 
cepts, purely as a gratuity, a free passage upon @ 
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railroad train, upon the agreement that he will 
assume all risk of accident which may happen to 
him, while traveling on such train, by which he 
may be injured in his person, no rule of public 
policy requires us to declare such contract invalid 
and without binding force. By the terms of the 
report there must therefore be judgment for de- 
fendant. 


Notre.—Duty of Carriers Towards Gratuitous 
Passengers.—The very full and exhaustive collection 
of cases cited in the principal case renders a note 
thereto of little value. But it may be well to state in 
succinct and concise shape the doctrine as to the 
liability of cafriers of passengers for injury to a 
gratuitous passenger, inasmuch as we find no recent 
text book which discusses the question and cites au- 
thorities therefor as exhaustively as it deserves. There 
is no dissent from the general and universal rule that 
a carrier owes a duty even toa gratuitous passenger. 
It is endugh that the person is being lawfully carried 
as a passenger to entitle him to all the care which the 
law requires of the carrier. This doctrine was laid 
down in the leading case of Phil. & Read. R. R. Co. v. 
Derby,! where the Supreme Court of the United States 
said, that independent of the question of contract the 
defendant was under an obligation of duty to carry 
the plaintiff safely. This duty, it was said, does not 
result alone from the consideration paid for such 
service. It is imposed by law even where the service 
is gratuitous. The doctrine is founded upon the 
principle established by the early English case 
of Coggs v. Bernard,? where it was held 
that the confidence induced by undertaking any 
service for another is a sufficient legal consideration to 
create a duty in the performance of it. Hutchinson 
on Carriers? states clearly the distinction between the 
duty of the carrier towards passengers and that in the 
carriage of goods. The latter does not impose upon 
the carrier the same degree of responsibility as when 
the carriage is for compensation, and this illustrates 
the different light in which the two kinds of business 
are viewed by the law. The carrier of goods becomes 
an insurer of their safety only when he is paid to be- 
come so; but the carrier of the passenger is bound to the 
utmost care and caution whether paid by the passenger 
or not.4 In some of the cases the question has arisen 
incidentally whether a carrier is bound to exercise the 
same degree of care towards a gratuitous passenger 
as is required in the case of one paying fare.6 But it 
may be taken as the true rule that the same extreme 
care is demandable of carriers of passengers in all 
cases where injuries to persons are in question and 
that the same vigilance and circumspection must be 
exercised to guard him against injury where he is 
carried gratuitously as where he pays the usual fare. 

Right to Contract Against Liability for Negligence. 
—The doctrine is now established, though for a time 
there seems to have been a conflict of authority, that a 


114 How. 468. 

21 Smith’s Lead. Cas. 238. 

8 § 56. 

4Todd v. Railroad, 3 Allen, 18; N. Y. Cent. R. Co. v. 
Lockwood, 17 Wall. 357; Penn. R. Co. v. Henderson, 51 
Pa. St. 315; Rose v. R. Co., 39 Iowa, 246; Jacobus v. R. 
Co., 20 Minn. 125; Flint v. Weir, 5 Cent. L. J. 285; New 
World yv. King, 16 How. 469; Perkins v. Railroad, 24 N. Y. 
196 ; Great Northern R. Co. v. Harrison, 10 Exch. 376. 

5 Perkins v. N. Y. Cent. R. Co., 24 N. Y. 196; O. & M. R. 
Co. v. Selby, 47 Ind. 471; Jacobus v. St. Paul, etc. R. Co., 
20 Minn. 125; Phil. & Read. &. Co. v. Derby, 14 How. 468 





carrier cannot provide by contract against liability for 
negligence. The Supreme Court of the United States 
in Railroad Co. v. Lockwood,® cited in the principal 
case, after a most careful examination of the principal 
authorities, both English and American, reached the 
following conclusions. 

First. That a common carrier cannot lawfully stipu- 
late for exemption from responsibility when such 
exemption is not just and reasonable in the eye of the 
law. 

Secondly. That it is not just and reasonable in the 
eye of the law for a common carrier to stipulate for 
exemption from responsibility for the negligence of 
himself or his servants. 

Thirdly. That these rules apply both to carriers of 
goods and carriers of passengers, with special force to 


-the latter. 


Fourthly. That a drover traveling on a pass, such 
as was given in this case, for the purpose of taking 
care of his stock on the train is a passenger for hire. 

But ima series of cases (commented upon and dis- 
approved by the court in the Lockwood case) involving 
the same question, the New York court of appeals have 
come to a different conclusion and have held in cases 
involving the effect of drover’s passes that the com- 
pany had the power to stipulate for exemption from 
liability for injury caused even by the gross negligence 
ofits agents.’ These decisions are based upon the En- 
glish rule which permits of such limitation of liability 
by acarrier. But in all the New York cases it is held 
that the language of the contract to protect the carrier 
for the consequence of his negligence must have clear 
and unmistakable reference to the subject of negli- 
gence.8 The New York courts seem alonein their 
declaration as to the right of a carrier to contract 
against liability. In Pennsylvania and other States it 
is well settled by a long course of decisions that a 
common carrier cannot limit his liability so as to cover 
his own or his servants negligence.? It will be noted 
that the class of cases in England and New York in 
which the right to contract against liability for negli- 
gence was affirmed wcs in most instances cases where 
the passenger was traveling upon what is known as 
drover’s passes, and that though it may be said with 
reason that such passes were given in some measure, 
as a part of the contract of carriage of goods, and that 
in effect, a passenger so traveling might well be con- 
sidered as a passenger for hire. Yet the court had 
perhaps equally as good a reason for holding such 
passes to be absolutely gratuitous. Viewing the 
matter in that light it may reasonably be said that the 
contention between the New York cases on the one 
side and the the Supreme Court of the United 
States on the other may amount simply to this: 
whether under the circumstances of each case, the 
passenger is a passenger for hire or a gratuitous 
passenger. This is shown bv the decision in the case 
of Grand Trunk Ry. Co. v. Stevens,!° by the Supreme 
Court of the United States in which the court entered 
into the discussion of the question whether under the 


617 Wall. 367. 

7 Smith v. N. Y. Cent. R. Co., 24 N. Y. 222; Bissell v. N. 
Y. Cent. R. Co., 25 N. Y. 442; Poucher v. N. Y. Cent. R. 
Co., 49 N. Y. 268; Mynard v. R. Co., 7 Hun, 399. 

8 Westcott v. Fargo, 61 N. Y.542; Maguire v. Dinsmore, 
56 N. Y. 168. 

9 Farnham v. Camden & A. R. Co., 55 Pa. St. 62; Ind. R. 
Co. v. Allen, 31 Ind. 394; Flinn v. Philadelphia, etc. R. 
Co., 1 Houst. (Del.) 472; Steele v. Townsend, 387 Ala. 247. 

10 95 U. 8. 655. And see on this general subject, article 
of H. Campbell Black, Esq.,on “The Rights of Gratui- 
tous Passengers on Railways,” 20 Cent. L. J. 485. 
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circumstances of that case the traveler was, 
though using a free pass, in fact a passenger for hire. 
In other words, all of these decisions are in harmony 


with the principal case in this, that a passenger for . 


hire cannot contract against liability for negligence 
while a gratuitous passenger may. The only difficulty 
seems to be in determining in a yery limited number 
ef cases whether one who has in his possession a 
paper purporting to be a free pass, hasin effect given 
consideration for it, And in the case of “drover’s 
passes’? there would seem to be little doubt that a 
consideration is given. LYNE S. METCALFE, JR. 








CORRESPONDENCE. 





EXEMPTION FROM TAXATION OF EDUCATIONAL 
INSTITUTIONS. 


To the Editor of the Central Law Journal: 

In No. 14, vol. 30, of your excellent journal, Mr. 
D. H. Pingrey has an article on the subject of special 
taxation and assessments, which I have read with 
some care, and here are two or three questions I 
would like to have him answer for my benefit, and 
possibly for others, who may look at it in the same 
light as Ido. Inarticle “C,’”’ the latter portion, he 
makes a statement that where a literary or scientific 
society allows its property to be used for other pur- 
poses, even temporarily, and where the proceeds are 
to be applied in the promotion of the society, it will 
forfeit its exemption from taxation, etc. If ke means 
just exactly what his article would be understood 
generally in conveying, for it would be a most unrea- 
sonable restriction of a rule, the very object of which 
is to aid a worthy and striving society to root itself 
firmly on solid foundation and place it where it can be 
of incalculable benefit to the public, how can it be 
said th.it the mere temporary use of its property in 
various legitimate ways by other bodies for public use 
or private gain, the proceeds of which renting is to 
inure to the benefit of the society, when in its infancy 
it has not the funds with which to maintain itself, and 
it resorts to this measure to tide it over until that 
period shall arrive. Are not these auxillary means to 
be countenanced as worthy of consideration, and 
might it not be thought (and that too without doing 
very great injustice) that all of these aids would play 
a prominent part in the maintenance of the society, 
and so in contemplation by the legislators when the 
act was passed exempting them from such taxation. 
I think by the majority it would be answered yes. I 
think Bro. Pingrey was a little out of the way when 
he cited the 19th Ohio, 110, in favor of his position as 
being the general established rule, for I find in the 
98th N. Y. 121, a rule which I believe all would say to 
be more in harmony with the purpose of the exemp- 
tion than the case by him cited, and certainly is more 
just and equitable in every feature. The article, No. 
572b in Cook’s Stock & Stockholders and Corporation 
Law, and notes, gives a very clear idea of the more 
general rule than any my attention has been called to. 
I am desirous of ‘‘killing two birds with one stone,” 
as the saying is, and I would like to ask the construc- 
tion of this section of our Michigan statute by the 
readers of the JOURNAL. It is section 17 of Act 124 of 
the Public Acts of 1889, and reads thus: ‘The shares 
held by any member of any such association (meaning 
loan associations) incorporated under the provisions 
of this act, and all mortgages or other securities held 
by such associations shall be exempted from all mu- 
nicipal or other tax under the laws of this State.” 





What is meant to be included or covered by the words 
“municipal or other tax?” GEo. M. SAYLES. 
Flint, Mich. 
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ADMISSION OF MrS. BRADWELL TO THE ILLINOIS 
Bar.—In 1869 Mrs. Myra Bradwell passed the ex- 
amination to which applicants for admission tothe bar 
of Illinois were then subjected, but the Supreme 
Court denied her admission on the ground, that being 
a married woman she would not be bound by her con- 
tracts with her clients. On the subsequent applica- 
tion by her the court adhered to its former decision 
and reasoning, but seemed by its opinion to extend 
the exclusion to unmarried women as well. The 
Chicago Legal News of April5 says:. ‘Although the 
legislature in 1872, acting upon the suggestion of the 
Supreme Court of Illinois, in the opinion of the court 
delivered by Judge Lawrence, passed a statute pro- 
viding for the admission of women upon the same 
terms as men, Mrs. Bradwell having once complied 
with all the rules and regulations of the court for the 
admission of attorneys, declined to make any further 
application or again ask for admission. We are 
pleased to say that last week, upon the original record, 
every member of the Supreme Court of Illinois cor- 
dially acquisced in granting, on the court’s own mo- 
tion, a license as an attorney and counselor at law to 
Mrs. Bradwell.”” We are pleased to observe this tardy 
act of justice not only to women in general but to one 
of that sex who is in every way qualified for the pro- 
fession and practice of law. 
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1. ACCOUNT—Mutual Account. — An open account is 
one in which some item of the contract is not settled by 
the parties, whether the account consist of one item or 
many; or where there have been running or current 
dealings between the parties, and the account is kept 
open, with the expectation of further dealings.— Purvis 
v. Kroner, Oreg., 23 Pac. Rep. 260. 

2. ADMINISTRATION— Deceased Administrators. — An 
order of court appointing the county administrator, 
administrator of a deceased administrator’s estate, 
cannot be collaterally attacked, on the ground that the 
decedent left no property subject to administration.— 
Weir v. Monahan, Miss., 7 South. Rep. 291. 

3. ADMINISTRATORS SALE—Collateral Attack. — A re- 
port of sale by an administrator, showing that land 
belonging to his decedent’s estate had been sold to a 
designated person, is not conclusive as to who the 
purchaser w&s, but the real purchaser may be shown 
by parol, though the decree of confirmation directed 
that conveyance be made to “the purchaser.”—Dodd v. 
Templeman, Tex., 138. W. Rep. 187. 

4. APPEAL—Errors not Apparent on Record.— Where 
a defendant in a criminal case offers himself as a wit- 
ness, and the district attorney,on his cross-examina- 
tion, propounds questions to him to which his counsel 
excepts, but the record does not disclose what answers 
the witness made to the questions: Held, that this court 
could not say that the defendant was prejudiced by 
his answers. In such a case the errors, if any, are not 
made to appear, and they will not be presumed.—State 
v. Gallo, Oreg., 23 Pac. Rep. 263. 

5. APPEAL — Effect of Opinion on Subsequent Trial.— 
In an action by the State against the principals and 
sureties on a bond given by them as lessees of the 
penitentiary, defendants pleaded that they had been 
discharged from liability by a transfer of the lease to a 
third party under an act of the legislature, and, while 
the case was pending, the attorney general and counsel 
for the defense submitted to the supreme court for 
their decision the question whether the transfer had 
such effect: Held, that the decision was only intended 
to settle the law on the facts as stated in the plea, and 
though for defendants, did not preclude the State from 
traversing the plea, and having a trial of the issue 
thereby raised.—Hamilton v. State, Miss.,7 South. Rep. 
282 


6. ASSIGNMENT FOR BENEFIT OF CREDITORS. — An in- 
strument conveying a stock of goods to plaintiff, “first 
to pay himself” a certain debt, and all necessary ex- 
penses incurred in converting the stock into cash, the 
surplus to be divided pro rata among other named 
creditors, is not a mortgage, but a valid assignment. — 
Hart v. Blum, Tex., 13 8. W. Rep. 181. 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS. — Under 
Civil Code Cal. § 3439, an assignee for the benefit of 
creditors may sue the payee of a note fraudulently 
made by bis assignor,to enjoin him from negotiating 
the note, and to require him to deliver it upfor can- 
cellation to such an extent as will enable the creditors 
to obtain the full amount of their claims. — Ingram v. 
Smith, Cal., 23 Pac. Rep. 298. 

8. AssOcIATIONS—“Trusts’’—Trustees. — The trustees 
of an unincorported “trust,” organized for the purpose 
of acquiring, holding, and disposing of the capital stock 
of corporations engaged in a particular line of business, 
whose articles of association authorize them “to 
acquire, receive, hold, and dispose of the title to” such 
stock, have power to sell any such stock to third per- 
sons.— Gould v. Head, U. 8. C. C. (Colo.). 41 Fea, Rep. 240. 

9. BAIL-BoND — Judgment Nisi. — A judgment nisi 
against a principal and his sureties on a bail-bond re- 
cited that they had bound themselves by a recognizance 





instead of a bail-bond. At the next term this recital 
was amended to show that it was taken on a bond, and 
judgment final was entered: Held, that the mistake in 
the recital was, at most, an irregularity, assignable for 
error on appeal, and did not affect the validity of the 
judgment in a collateral attack.— State v. Ricketts, Miss., 
7 South. Rep. 282. 

10. BILL OF EXCEPTIONS. — Under Rev. St. Ind. 1881, § 
626, providing that a party objecting to a decision must 
except at the time it is made, but time may be given to 
reduce the exception to writing, an exception to con- 
clusions of law cannot be embodied in a bill of excep- 
tions presented for refusal of new trial, where it does 
not appear from the record that any exceptions were 
taken at the time the conclusions were made, or that 
time was given to reduce them to writing. — State v. 
Gramelspacker, Ind., 23 N. E. Rep. 794. 

11. BonDs.— Under Code Miss. §§ 1755, persons who 
claim a right in property levied on by virtue of a deed 
of trust given to secure a debt due them cannot sue on 
such a bond, as usees, in the name of the sheriff. — 
Marshall v. Stewart, Miss., 7 South. Rep. 284. 

12. BOUNDARIES.—Under Const. Tex. art. 14,§2, land 
held under a patent cannot be located upon, where the 
beginning is well known, and the first two calls for 
distances are found to be correct, though the linés are 
unmarked on a prairie, the third is excessive if carried 
to the point called for, and if followed will give 2, 719 
acres, instead of 800, as called for inthe patent; it not 
being shown that the other distances and lines are not 
correct, and it being necessary to disregard calls for 
distance in order to make the survey include only 800 
acres.—Maddoz v. Fenner, Tex., 138. W. Rep. 153. 

13. CARRIERS—Bills of Lading. — In an action by the 
assignee of a bill of lading against a railroad company 
for faflure to deliver part of the items mentioned 
therein, it is a good defense for the railroad company 
to show that it gave the bill of lading on delivery to it 
of a warehouse receipt authorizing the delivery to it 
of the items mentioned therein, and that only those 
items were delivered to it which it afterwards dellvered 
to plaintiff.— Hazard v. Illinois, etc. R. Co., Miss., 7 South. 
Rep. 280. 

14. CARRIERS OF GOoDsS—Contract.— In an action on a 
contract to transport cattle, though the contract ap- 
pears to have been executed between defendant and a 
third person, and the complaint does not directly aver 
thatit was made with plaintiff, the complaint is suf- 
ficient if it alleges that plaintiff was owner of the cattle; 
that he delivered them to defendant to be shipped to 
the third person, who was a commission merchant, to 
be sold for plaintiff; and that the contract was signed 
by defendant and plaintiff, and delivered to plaintiff — 
Cincinnati, etc. Ry. Co. v. Case, Ind., 23 N E. Rep. 797. 


15. CARRIERS OF GOODS — Connecting Lines. — The 
burden is on a carrier which delivers goods in a 
damaged condition, and which are shown to have 
started on their journey over connecting lines in good 
condition, to show that the injury did not occur by its 
default.— Mobile, etc. R. Co. v. Tupelo Furniture Manuf’g 
Co., Miss., 7 South. Rep. 279. 


16. CARRIERS OF PASSENGERS— Conflict of Laws. — In 
an action for railroad fares, where defendant’s ticket 
has been refused on the ground that the time for which 
it was valid had expired, it is no defense that he pur- 
chased it in another State, by whose laws it had not yet 
expired, where such laws have been construed by the 
court of last resort of that State to apply to transpor- 
tation within its boundaries only. — Boston, etc. R. Co. v. 
Trafton, Mass., 23 N. E. Rep. 829. 

17. CONSTITUTIONAL Law — Special Legislation. — 
Whére, before the adoption of the State constitution, a 
city was incorporated under a special charter, and no 
abandonment of this charter, and reincorporation 
under the general laws relating to towns and cities, has 
taken place, the original charter, and amendments 
thereto, are not unconstitutional on the ground of 
special or local legislation; and, unless inconsistent 
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with the constitution, they may stand.— Huer v. City of 
Central Colo., 23 Pac. Rep. 323. 

18. CONTRACTS.—In an action for breach of contract in 
refusing to permit plaintiffs to complete a tunnel they 
had agreed to construct for defendant, it appeared 
that, with plaintiffs’ consent, work thereon was sus- 
pended for a period as to the proposed length of which 
the evidence was conflicting; but, on February llth 
following, plaintiffs wrote to defendant, asking whether 
they were to be allowed to complete the work. De- 
fendant’s notification in reply thereto, that plaintiffs 
might begin work, was not given untilthe 19th of the 
same month, and plaintiffs refused to do so, unless 
compensated for the unreasonable suspension of the 
work, having in the mean time secured other employ- 
ment: Held, that piaintiff’s letter was a waiver of de- 
fendant’s acts or omissions prior thereto, and itis a 
question for the jury whether defendant’s delay in 
answering it was unreasonable.— Sullivan v. New York ¢ 
R. Cement Co., N. Y., 23 N. E. Rep. 820. 

19. CONTRACT—Real Estate Agent.—An agent who had 
no knowledge of a mortgage, and had not agreed to 
examine the title, is not liable to the purchaser for loss 
occasioned by the existence of the mortgage.— Sears v. 
Forbes, Ind., 23 N. E. Rep. 773. 

20. CONTRACTS— Joint and Several Obligations. — Un- 
der Civil Code Colo. § 13 (Gen. St. § 1834), making joint 
instruments several also, the holder of a note who sues 
the maker and indorser as joint makers, dismisses as to 
the indorser, without prejudice, and obtains judgment 
against the maker, may afterwards sue the indorser.— 
Hamill v. Ward, Colo., 23 Pac. Rep. 330. 

21. CONTRACTS— Between Heirs. — An agreement be- 
tween heirs to divide the estate according to law, 
which is based on a misconstruction of the law of in- 
heritance, whereby one renounced a part of her legal 
share on the erroneous supposition that the others are 
entitled to it, and without receiving any consideration 
therefor, does not bind her to that construction.—Pegeus 
v. Haden, Tex., 13 8. W. Rep. 171. 


22. CORPORATIONS—Stockholders.—Laws N. Y. 1875, ch. 
611, § 37, provides that in limited liability companies all 
the stockholders shall be individually Hable to the 
creditors of the company to an amount equal to the 
amount of stock held by them, respectively, for all 
debts and contracts made by such company, until the 
whole amount of the capital stock of such company 
has been paid in, and a certificate thereof has been 
made and recorded: Held, that the liability of a stock- 
holder in a company organized thereunder was not in 
the nature of a penalty, but of a contract obligation, 
and an action thereon survives against his personal 
representatives. — Cochranv. Weichers, N. Y., 23 N. E. 
Rep. 803. 

23. CORPORATIONS— Stockholders. — Where one cor- 
poration acquires a majority of the stock of another 
corpotation, and the two have substantially the same 
field of operation, so that the profits of one may be en- 
hanced by a diminution of those of the other, or where 
there is a conflict of interest between the two in the 
matter of expenditures, orin the division of earnings, 
the corporation owning the majority of stock, its agents 
and employees, and all other persons acting in its inter- 
est, may be enjoined from voting its stock in the elec- 
tion of officers of the rival corporation, or from exercis- 
ing the power a majority of stock confers in controlling 
and governing such corporation.— Memphis, etc. R. Co. v. 
Wood, Ala., 7 South. Rep. 108. 


24. COUNTIES—Liabilities.—An appeal will lie from re- 
fusal of county commissionersto allow a claim for ex- 
tra labor and materials required for construction ofa 
bridge, which had been washed away before comple- 
tion, when directed to be rebuilt, and ina slightly dif- 
ferent position, as such claim is not for voluntary serv- 
ices. — Board of Commissioners v. Hill, Ind., 23 N. E. Rep. 
779. 

25. COVENANTS OF WARRANTY—Set-off.—In an action 
on covenants of warranty, defendant cannot set off 












rents and profits and the value of timber removed by 
plaintiff before eviction, though the true owner failed 
to recover for these items in his action to evict plaintiff; 
and it is immaterial that the reason why he so failed to 
recover was because he occupied another tract of land, 
of equal value.— Rhea v. Swain, Ind., 23 N. E. Rep. 776. 

26. CRIMINAL EVIDENCE — Fraudulent Sale of Mort- 
geged Property.—On the trial for the fraudulent dis- 
position of mortgaged property, evidence that defend- 
ant had previously sold property other than that 
charged in the indictment, but covered by the mert- 
gage, is admissible on the question of defendant’s mo- 
tive in subsequently disposing of.the property, for 
which he was being tried,— Martin v. State, Tex., 13 S. W. 
Rep. 151. 

27. CRIMINAL EVIDENCE— Theft.— On a trial for the 
theft of an animal, the execution by defendant of an 
attested bill of sale for the animal, which has been filed 
in the case, cannot be proved by secondary evidence, 
without accounting for the non-production of the sub- 
scribing witness; a bill of sale being required by law to 
be recorded.—Graves v. State, Tex., 13 8. W. Rep. 149. 

28. CRIMINAL Law—Conspiracy.—In Michigan, an in- 
formation charging defendants with @nspiring to 
falsely accuse a person of arson or larceny sufficiently 
states an offense.—People v. Dyer, Mich., 44 N. W. Rep. 
937. 

29. CRIMINAL LAW.—Rape.—Under Comp. Laws Mont. 
p. 509, § 46, defining rape as “an act of sexual inter- 
course accomplished with afemale not the wife of the 
perpetrator, under” certain circumstances, it is not 
necessary to allege that the female was not defendant’s 
wife.— State v. Williams, Mont., 23 Pac. Rep. 335. 

30. CRIMINAL Law—Failure to Work the Road.—Code 
Ala. 1896, § 4126, does not apply toone who, at the time 
of notice to work on the public roads, is under contract 
to perform service for his surety on a confession of 
judgment for the fine and costs imposed on his convic- 
tion for a misdemeanor in the circuit court.— Ward v. 
State, Ala., 7 South. Rep. 298. 

31. CRIMINAL LAW—Assault with Intent to Kill.—Ona 
trial for intent to murder, where there is evidence from 
which the jury may infer that the assault was com- 
mitted with intent to inflict great bodily injury, it is er- 
ror to instruct that, to reduce the offense to aggravated 
assault, the evidence must fail to show, not only that 
defendant had a specific intent to kill, but also that the 
act would have been murder, bad death resulted.— 
Carter v. State, Tex., 13 8. W. Rep. 147. 

32. CRIMINAL PrRacTICE—Intoxicating Liquors.—Under 
Act Miss, approved February 1, 1889, prohibiting the sale 
of malt liquors “at or within three miles of Providence 
College, situated in the county of Lee and in the State 
of Mississippi,” an indictment charging that defendant 
sold such liquors “at Nettleton, in violation of an act 
of the legislature approved February 1, 1889, entitled. 
‘An act to incorporate Providence College,’”’ etc., and 
not alleging that the sale was made within three miles 
of Providence College, is fatally defective.—Ragan v. 
State, Miss., 7 South. Rep. 280. 

33. CRIMINAL PRACTICE — Indictments. — Code Ala. § 
4386, requiring an indictment to be indorsed, dated, and 
signed by the clerk, is directory merely.— Stanley v. 
State, Ala., 7 South. Rep. 273. 

34. DEEDS.—Cancellation.—An instrument will not be 
eanceled for fraud of defendant in putting it in the 
form of an absolute deed, when complainants in- 
tended it as a contract to convey, where it appears that 
complainants agreed to convey the land to defendant, 
that he has performed his part of the agreement, and 
that specific performance thereof would give him a 
deed exactly like that sought to be canceled.— Atkinson 
v. Sinnott, Miss.,7 South. Rep 289. 

35. ELECTIONS AND VOTERS.—If the officer and judges 
of election commit, or intentionally permit to be com- 
mitted, at an election of a representative in congress, 
any act prohibited and made a misdemeanor by the 
State election laws, (Code Tenn. §§ 5730, 5732,) such viola- 
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tion of their duty constitutes an offense against the 
United States.—United States v. Carpenter, U. 8. C. C. 
(Tenn.), 41 Fed. Rep. 330. 

386. EMINENT DNMAIN.—In an action to recover dam- 
ages for land taken by a railroad company under the 
right of eminent domain, evidence as to offers made 
for the purchase of the land is admissible to prove its 
value; the weight of such evidence and the bona fides of 
the offers, being for the jury.— Muller v. Southern etc. Ry. 
Co., Cal., 23 Pac. Rep. 265. 

87. Equiry—Croses-bill.—On bill to enjoin the sale of 
land under execution, a cross-bill praying an issue de- 
visavit vel non, to determine the validity of a will under 
which plaintiffs claim the land, is demurrable, as it 
seeks no affirmative relief and serves but to accumulate 
costs, since the court could as well direct the issue on 
motion or sua sponte. — Carterv. Harvey, Miss.,7 South. 
Rep. 286. 

38. EXECUTORS— Rents and Profits.— The rents and 
profits of a testator’s land accruing after his death are 
assets of his estate, under Code Civil Proc. Cal. § 1452, 
providing that the the executor is entitled to receive 
the rents and profits of the rea! estate until the estate 
is settled, until delivered by order of the court to the 
heirs or devisees. — Washington v. Black, Cal., 23 Pac. 
Rep. 300. 

39. EXEMPTIONS—Waiver.—When an execution debtor 
has property in exces3 of the exemption allowed by law, 
it becomes his duty to interpose his claim of exemp- 
tion prior to the sale, provided he is notified of the levy, 
and in a position to interpose such claim; but 
where he has only the amount of the exemption 
value, then alevy and sale under an execution is ab- 
solutely illegal, and without warrant, unless exemption 
be waived.—Harrington v. Smith, Colo., 23 Pac. Rep. 331. 

40. FacTtors—Pledge.—A receipt for whisky stored in 
a bonded warehouse is not a “document of title,” within 
the meaning of Act Ky. May 5, 1880 which provides that 
“every factor or other agent intrusted with possession 
of a document of title to merchandise shall be deemed 
the owner,” so as to validate asale or pledge of the 
property to an innocent third party, and which de- 
clares that any custom-house permit or warehouse 
receipt shall be deemed a document of title, since 
whisky ina bonded warehouse is subject to the regu- 
lations of congress and is in charge of the officers of 
the government.— George v. Fourth Nat. Bank, U.S.C. C. 
(Ky.), 41 Fed. Rep. 257. 

41, FALSE REPRESENTATIONS—Corporations.—In asuit 
against an officer of a corporation for inducing plaint- 
iffs to subscribe to the stock of and Joan money to the 
corporation, by false representations as to its financial 
condition, plaintiffs must prove, by direct evidence or 
inference that defendant knew that the representations 
were false, and it is immaterial that the suit isin equity. 
—Hubbard v. Weare, lowa, 44 N. W. Rep. 915. 


42. Fraups—Statute of—Deed.— Under Rev. St. Tex. 
art. 548, an oral contract by one who owns land certifi- 
cates, and who has located the land, intending to apply 
for patents, whereby he agrees to convey a partof such 
land to another in consideration of his rendering serv- 
ices as an attorney in respect to the land, and a decree 
of partition obtained by the latter setting off the land to 
him, cannot be pleaded as a defense by the attorney in 
asuit against him by one who received a deed of the 
land from the owner before the suit for partition was 
begun.— Masterson v. Little, Tex., 13 8S. W. Rep. 154. 

43 FRAUDULENT CONVEYANCES.—A mortgage given b? 
an insolvent debtor for $5,500, $4,500 of which represents 
past indebtedness, and $1,000, money advanced on the 
execution of the mortgage, is fraudulent, as to other 
creditors, where the mortgagee knew at the time that 
the debtor was insolvent.— Wallis v. Adoue, Tex.,13 8. W. 
Rep. 63. 


44, FRAUDULENT CONVEYANCES~Evidence.—In a suit 
to set aside a transfer of property toa credtor of the 
grantor, as in fraud of other creditors, where complain- 
ant’s claims were contracted before the transfer, the 





onus is on the purchasing creditor to show by clear and 
satisfactory evidence, not only a bona fide debt, but also 
that the amount thereof was not materially less than 
the fair and reasonable value of the property.—Lehman, 
Durr ¢ Co. v. Greenhut, Ala.,7 South. Rep. 299. 

45. FRAUDULENT CONVEYANCES— Evidence.— In con- 
sideration of the transfer of lands, the vendee agreed 
to pay certain liens thereon, and also certain other 
debts of the vendor, executing his notes for the amount 
of these debts to the vendor, who, under the conditions 
of the sale, at the same time indorsed them tothe cred- 
itors whose claims the vendee was to pay. The vendee 
was surety for all these debts: Held, that, the price be- 
ing adequate, the transfer would not be set aside in fa- 
vor of the vendor’s creditors,though the vendee knew 
of the vendor’s insolvency. — Traders’ Nat. Bank v. 
Clare, Tex., 13 S. W. 183. 

46. INSURANCE— Insurable Interest — Warehousemen. 
—Warehousemen who have insured, in their own name, 
cotton storedin their warehouse on a form of policy 
containing the special clause ‘‘cotton in bales, their 
own, or held by them in trust, or on commission, or on 
joint account with others, or sold but not delivered,” 
have an insurable interest in the cotton entitling them 
to sue for the entire loss, though the cotton was owned 
by another person, and that fact was not disclosed to 
the insurance company.—Pelzer Manuf’g Co. v. St. Paul 
Fire. etc. Co., U. 8. C. C. (8S. Car.), 41 Fed. Rep. 271. 

47. INTOXICATING LIQUORS— Local Option. — Act Miss. 
March 16, 1886, amending Code Miss. 1880, § 1112, repeals 
so far as it is in conflict with it, Act Miss. March 11, 1886, 
which provides that, upon the submission to and adop- 
tion by the qualified electors of any county of local 
option, it shall not be lawful for any person within 
such county to sell any alcoholic, spirituous, vinous, 
malt, or intoxicating liquors. — Kohlbrunner v. State, 
Miss., 7 South. Rep. 288. 

48. JUDGMENT—Verdict.—Where a verdict in replevin 
includes damages occasioned by the detention of the 
property without finding any definite amount therefor, 
the awarding of a specific sum in the judgment consti- 
tutes a mere irregularity, within the purview of Code 
Civil Proc. N. Y. § 1282, which provides that a motion to 
set aside a final judgment for irregularity shall not be 
heard after the expiration of one year from the filing of 
the judgment roll.—Corn Exchange Bank v. Blye, N. Y., 23 
N. E. Rep. 805. 

49. LIBEL — Evidence. — In an action for libel, it ap- 
pearing that defendant made the statement sued on to 
a newspaper reporter, and that it was afterwards pub- 
lished, it was proper to ask defendant, as a witness, 
whether he had anything to do with the publication of 
the article.— Wheaton v. Beecher, Mich., 44 N. W. Rep. 927 


50. MALICIOUS PROSECUTION—Pleading.—A petition, in, 
malicious prosecution, showing that the prosecution 
was for cutting and carrying away trees on a highway 
laid out over defendant’s land under permit from the 
overseer of roads, is not demurrable, since, though the 
fee remained in defendant, plaintiff acting under au- 
thority of the overseer, was not guilty of knowingly 
cutting timber on the land of another, without the 
owner’s consent, under Pen. Code Tex. art. 697.—Cooper 
v. Langway, Tex., 138. W. Rep. 179. 


51. MARRIAGB PROMISE. — The certificate of ac- 
knowledgement or proof of a receipt and release from 
lability for breach of promise of marriage, taken be- 
fore a notary public, is, under Code Civil Proc. Cal. § 
1948, only prima facie evidence of the execution of the 
writing ; and plaintiff, in an action for such breach, may 
by her own testimony controvert the facts therein 
contained, under Code Civil Proc. Cal. § 1961, providing 
that “a presumption, unless declared by law to be con- 
clusive, may be controverted by other evidence, direct 
or indirect.”— Moore v. Hopkins, Cal., 23 Pac. Rep. 318. 

52. MARRIAGE—Slave. — Const. Tex. 1869, art. 12, § 27, 
legitimating the children of slaves, who prior to eman- 
cipation lived together as husband and wife, and con- 
tinued so to do until the deathof oneof them, and 
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validating the marriages of such persons as were living 
together at the time of its adoption, and legitimating 
their children, whether born before or after that time, 
did not make persons husband and wife who were at 
the time cohabiting, and who had previously cohabited 
while siaves, when the relation of husband and wife 
was not recognized between them while they were 
slaves, and when the man at that time was cohabiting 
with another woman, formerly a slave, who was recog- 
nized as his wife, both before and after emancipation.— 
Livingston v. Williams, Tex., 13 8. W. Rep. 173. 

53. MASTER AND SERVANT—Contract of Hiring.—Plaint- 
iff entered the employ of defendant as its secretary, at 
a yearly salary, without any special contract as to term 
of'service, and continued in such employ with know!l- 
edge of a by-law of defendant providing that the office 
should be held during the pleasure of its board of di- 
rectors: Held, that plaintiff's employment was con- 
trolled by the by-law, and that defendant could exer- 
cise the pleasure of removal without waiting the 
expiration of a current year.— Douglass v. Merchants’ Ins. 
Co., N. Y., 23 N. E. Rep. 807. 

54. MASTER AND SERVANT—Duty to Instruct Servant.— 
Where employers select to run their elevator an em- 
ployee who has never before performed such a service, 
they are bound to provide him for a reasonable length 
of time with an instructor competent to teach him how 
to run an elevator, and are liable for any injury to him 
arising from the incompetence or negligence of such 
instructor.— Brennan v. Gordon, N. Y., 23 N. E. Rep. 810. 

55. MINING PARTNERSHIP—Accounting. — Though, in 
the absence of an express allegation in a compaint for 
dissolution of a mining copartnership, and for an ac- 
counting, it be deemed to appear by implication that 
the firm has an interest in the mine therein described, 
the presumption, in the absence of evidence to the con- 
trary, is that the interests of the partners therein are 
equal, and require no adjudication, within Code Civil 
Proc. Cal. § 392, subd. 1.— Clark v. Brown, Cal., 23 Pac. 
Rep. 289. 

56. MORTGAGES— Fraud. — A mortgagee cannot be a 
purchaser for value where the mortgage was obtained 
by the fraud or forgery of her agent. — La Prad v. Sher- 
wood, Mich., 44 N. W. Rep. 943. 

57. MORTGAGES — Redemption by Junior Mortgagee.— 
In an action by a junior mortgagee to redeem from 
foreclosure of a prior mortgage, the purchaser is not 
liable for rents and profits where the foreclosure sale 
divested the title of the mortgagor, and defendant also 
‘holds under a deed from the assignee in bankruptcy of 
the mortgagor.— Gaskell v. Viquesney, Ind., 23 N. E. Rep. 
Pi. 

58. MUNICIPAL CORPORATIONS— Street Improvements. 
—Act Ind. March 8, 1889, provides the mode of making 
street improvements, and authorizes cities to issue 
street improvement bonds; the entire cost of the im- 
provements, except the street crossings, to be paid for 
by the property benefited. The cities advance the 
mioney needed to pay for the work as it progresses, but 
when it is completed the entire cost is assessed against 
and made a lien on the abutting property, and the 
assessments, when collected, constitute a special fund 
to pay the bonds, each of which bears the name of the 
street improved: Held, that asthe bonds are payable 
out of a special fund, they create no debt against the 
city, within the meaning of Const. Ind. art. 13, limiting 
the indebtedness of municipal corporations. — Quill v. 
City of Indianapolis, Ind., 23 N. E. Rep. 788. 

59. MUNICIPAL CORPORATION— Defective Sidewalks. — 
A complaint which alleges that a sidewalk in the city 
had been negligently suffered to become unsafe; that it 
Was necessary for plaintiff to use it in going to and 
from her work; and that while plaintiff was carefully 
walking on it, after dark, when no lamps had been 
lighted, a portion of it gave away, and plaintiff, without 
any fault or negligence on her part, was violently 
thrown to the ground, and injured—sufficiently shows 
that'there was no contributory negligence. — City of 
rt v. Witman, Ind,, 23 N. E. Rép. 796. 








60. MUNICIPAL CORPORATION— Dissolution. — Rev. St. 
Tex. art. 340, authorizing cities of a certain population 
to accept the provisions of that act in lieu of any exist- 
ing charter, by a two-thirds vote of the council, and on 
compliance with certain requirements, being the only 
law relating to the dissolution of municipal corpora- 
tions by its own action, an attempted dissolution ‘by 
vote ofthe mayor and aldermen, and subsequent in- 
corporation under laws relating to unincorporated 
towns and cities, are void. — Largen v. Stete, Tex., 13 8. 
W. Rep. 161. 


61. NATIONAL BANKS—Insolvency.—Rev. St. U.S. § 5242, 
which prohibits all transfers by any national banking 
association made after the commission of an act of 
insolvency, or in contemplation thereof, with a view to 
the preference of one creditor to another, is directed to 
a preference, not to the giving of security when a debt 
is created ; and if the transaction be free from fraud in 
fact, andis intended merely to adequately protect a 
loan made at the time, the creditor can retain property 
transferred to secure such a loan until the debt is paid, 
though the debtor is insolvent, and the creditor has 
reason at the time to believe that to be the fact.— Arm- 
strong v. Chemical Nat. Bank, U. 8. C. C.(N. Y.), 41 Fed. 
Rep. 234. 


62. NEGLIGENCE—Dangerous Premises. — In an action 
for injuries sustained by the falling on plaintiff, while 
on a public street, of an awning and part of the wall of 
defendant’s premises, the evidence showed that the 
wall was not of sufficient strength to support the awn- 
ing, though it had done so for several months, and 
that it was carelessness to put it up; that the premises 
were occupied and the awning erected by leessees of 
defendants, with permission of the latter, who fur- 
nished some ofthe material therefor: Held, that de- 
fendants were liable.— Riley v. Simpson, Cal., 23 Pac. Rep. 
293. 


63. NEGLIGENCE—Driver and Passenger. — The negli- 
gence of the driver of a public carriage is not to be 
imputed to the passenger, who, inthe management of 
the conveyance, exercises no control over the move- 
ments of the vehicle.— Missouri, etc. Ry. Co.v. Texas, etc. 
Ry. Co., U. 8. C. C. (La.), 41 Fed. Rep. 316. 


64. NEGOTIABLE INSTRUMENTS—Bona Fide Purchasers. 
—Where A indorses drafta in blank to B for collection, 
and B, wrongfully assuming to be the owner, sells and 
disposes of them to ©, who has no knowledge of the 
want of ownership in B,C is invested with good title, 
so as to retain the proceeds as against A.—Coors v. Ger- 
man Nat. Bank, Colo., 23 Pac. Rep. 328. 


65. NEGOTIABLE INSTRUMENTS— Consideration.—In an 
action on a negotiable note, which defendant alleged 
was given on the payee’s promise not to prosecute her 
brother for a crime, and to keep the crime secret, where 
counsel on both sides treat the court’s findings, that 
neither plaintiff nor his indorser had any notice of the 
“want of consideration” or “invalidity” of the note as 
equivalent to a finding that the consideration was 
illegal, a new trial will not be granted for the failure of 
the trial judge to find specially as to the consideration. 
—Graham v. Larimer. Cal., 23 Pac. Rep. 286. 


66. NEGOTIABLE INSTRUMENT — Bona Fide Purchasers. 
—Where defendant, in an action on a note by one 
claiming to be a bona fide purchaser thereof, testifies 
that the note was procured from him by fraud, plaint- 
iff’s good faith is a question for the jiry, and the burden 
is upon him to show that he had no notice of the alleged 

@raud.—Vosburgh v. Diefendorf, N. Y.,23 N. E. Rep. 801. 


67. NEGOTIABLE INSTRUMENTS — Consideration. — A 
note given in consideration of past illicit cohabitation 
is valid, but if given in consideration of both past and 
future cohabitation it is void.—Massey v. Wallace, S. Car., 
10 8. E. Rep. 937. 

68. PARTNERSHIP—Note.— An action cannot be main- 
tained against a partnership upon a note made by it to 
one of its members, and by him indorsed to plaintiff 
merely to enable him to sue upon it, the firm having 
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become insolvent, and nothing being due the origina) 
payee upon an accounting. — Cutting v. Daigneau, Mass., 
g3 N. E. Rep. 839. 

69. PLEA IN ABATEMENT. — Under Rev. St. Ind. 1881, § 
365, providing “an answer in abatement must precede, 
and cannot be pleaded with, an answer in bar,” it is 
error to permit defendant to withdraw an answer in 
bar, and plead in abatement. — Brink v. Reid, Ind., 23 N. 
E. Rep. 770. 

70. PRINCIPAL AND SURETY.—One to whom the owner 
of land conveyed it, or caused it to be conveyed, as 
security or indemnity for a liability incurred for the 
owner, though entitled to the possession as part of his 
security or indemnity, would, after recovering the pos- 
session in ejectment, hold the land merely as security; 
and whenever the rents and profits amounted to enough 
to discharge the liability, he should be compelled to re- 
convey.— Polhill v. Brown, Ga., 10 8. E. Rep. 921. 

71. PRINCIPAL AND SURETY.—Reyv. St. Ind. 1881, § 1214, 
which provides that, where a judgment defendant who 
is a surety pays the judgment, he is subrogated to all 
the rights of judgment plaintiff and may take out ex- 
ecution in his own name, and collect from the other 
judgment defendants at any time within 2) years, the 
amount he has been required to pay to satisfy said 
judgment, does not apply where the judgment is 
against two obligors on a promissory note which fails to 
show any suretyship, and the judgment is paid by one 
ofthem without raising any issue as to which was 
surety.—Kreider v. Isenbice, Ind., 23 N. E. Rep. 786. 


72. PROHIBITION— Dismissal.— Analternative writ of 
prohibition was issued to the superior court on the pe- 
tition of an executor, who alleged that, notwithstand- 
ing his appeal from an order settling his account, the 
court on the application of the heirs was proceeding to 
a final distribution: Held, that on the withdrawal of 
their application by the heirs, and their stipulation not 
to renew it untilthe determination of the appeal, the 
alternative writ would be dismissed, though the heirs 
expressly reserve the right to apply for a partial distri- 
bution.—Pezuelav. Superior Court, Cal., 23 Pac. Rep. 321. 


73. PUBLIC LANDS — Construction — Conditions. —A 
Mexican land grant issued under the law assigned to 
certain colonizers a large tract of land, but declared 
that the State retained the right of property over all 
the surplus land in the tract which should remain after 
lying off the land belonging to the colonizers and their 
settlers. The colonizers agreed to establish a certain 
number of settlers on the tract within a given time, but 
they failed todoso: Held, that no title passed to the 
colonizers the grant not beinga present conveyance 
subject to defeasance, but a contract to convey on 
performance of a condition precedent, which Was never 
fulfilled.—Initerstate Land Co.v. Maxwell Land Grant Co. 
U. 8. C.C. (Colo.), 41 Fed. Rep. 275. 

74. PUBLIC LaND—Patent.—In an action of ejectment, 
Plaintiff can attack the patent from the United States, 
under which defendant claims, on the ground that the 
land- office had no power to issue a patent for the lands 
embraced therein.— United Land Ass’n. v. Knight, Cal., 23 
Pac. Rep. 267. 

756. QUIETING TITLE— Public Lands.—In an action to 
quiet title to land, by one in no wise connected with the 
government title thereto, against one who had filed her 
homestead entry on certain land embracing the land on 
which she resides, and also the land in dispute, that, as 
against plaintiff, defendant had title to the premises.— 
Kitts v. Auston, Cal., 23 Pac. Rep. 290. 

76. QUIETING TITLE—Pleading.— Under Rev. St. Ind. 
1881, § 1055, providing that, under a denial of each ma- 
terial allegation of the complaint, the defendant may 
give in evidence every defense he may have, either le- 
gal or equitable, he may, under such denial, in an ac- 
tion to quiet title, show that the deed under which 
plaintiff holds was intended asa mortgage.—Hamilton 
v. Byram, Ind., 23 N. E. Rep. 795. 

17. QUIETING TITLE—Service by Publication.—Under 
Gen, St. Minn. 1878, ch. 75,§ 2, which authorizes one in 








possession of land to sue any person claiming an inter- 
est therein “for the purpose of determining such ad- 
verse claim,” a judgment in such an action against a 
non-resident defendant, upon service by publication, is 
valid the action being in the nature of a proceeding in 
rem.— Bennett v. Fenton, U.8.C.C. (Minn.), 41 Fed. Rep. 
283, 

78. RAILROAD COMPANIES— Eminent Domain.—When 
proceedings are resorted to by a railroad company to 
appropriate aright of way along a public street, and 
for assessment of damages sustained by owners of 
abutting property, the damages so assessed are con- 
clusively presumed to include all damages which may 
in the future result to the property owner from the 
legitimate and necessary use of the street for the 
operation of the road.— White v. Chicago, etc. R. Co., Ind., 
23 N. E. Rep. 782. 

79. RAILROAD COMPANIES—Occupation of Street.—In 
an action for the abatement of a nuisance by the re- 
moval of a railroad from a street, evidence tending to 
show that plaintiff consented to the occupancy of the 
street by the railroad is compenent.—Burkham v. Ohio, 
gtc. Ry. Co., Ind., 23 N. E. Rep. 799. 

80. RAILROAD COMPANY—Lease.—A railroad company 
which has, under authority of the legislature, leased its 
road, and transferred the exclusive possession and con- 
trol thereof to another company, cannot be held Hable 
for injuries thereon, sustained by a servant of the 
lessee, by reason of the lessee’s negligence.— Virginia 
M. Ry. Co. v. Washington, Va., 108. E. Rep. 927. 


81. RAILROAD COMPANIES — Municipal Aid— Bonds.— 
Gen. St. Minn. 1878, ch. 34, authorizes municipal cor- 
porations to issue railroad aid bonds, provided an 
agreement is reached between the railroad company 
and the municipality in either one of two modes. In 
1879 this act was amended so as to allow but one mode 
of making such agreement. In 1880, town bonds were 
issued,in pursuance of said act, upon an agreement 
entered into in tlie mode which had been repealed. The 
bonds recited that they were issued under said act, and 
that all the conditions of the act had been complied 
with: Held, that the town was estopped from denying 
the validity of the bonds as against a bona Ade holder 
for value. — Kimball v. Town of Lakeland, U. 8. C. C. 
(Minn.), 41 Fed. Rep. 289. 


82. RAILROAD COMPANIES — Franchises.— A railroad 
company incorporated under a statute making ita 
common carrier is not rendered a private enterprise, so 
as to deprive it of the right of eminent domain, by the 
fact that itis poorly constructed and terminates ata 
coal- mine belonging to the corporation, when it appears 
that it carries the mails, passengers and freight, runs 
regular trains, and has expended about $280,000 in build- 
ing its road, and acquiring its right of way.—Colorado 
E. Ry. Co. v. Union Pac. Ry. Co., U.8.C.C. (Colo.), 41 
Fed. Rep. 293. 


83. RAILROAD COMPANIES—Consolidation.—A consoli- 
dation of two railroad companies under the Missouri 
consolidation act of March 2, 1869,operates as the crea- 
tion, of a new corporation, wholly distinct from the 
constituent corporations out of which it is formed, 
which new corporation derives its powers and fran- 
chises from the consolidation act; and since Const. Mo. 
1865, art. 11, § 16, prohibiting legislative exemption from 
taxation, was adopted before the passage of the act, the 
consolidated corporation does not acquire the immu- 
nity from taxation granted in 1857 to one of its constitu- 
ent corporations.—Keokuk, etc. R. Co. v. County Court, 
U. 8. C. C. (Miss.), 41 Fed. Rep. 305. 

8. REMOVAL OF CAUSES—Non-Residents.—A foreign 
corporation doing business in Texas through local 
agents, and being, under Gen. Laws Tex. 1887, p. 132, 
subject to suit by service on the local agents, is not a 
non-resident, and entitled to remove a cause to the 
federal courts, under Act Cong. Aug. 13. 1888, § 2, provid - 
ing for removal by non-resident defendants.—Scott v. 
Texas Land § Cattle Co.,U.8.C. C. (Tex.), 41 Fed. Rep. 225. 
8. REPLEVIN—Claim and Delivery.— Olaim and de- 
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livery will not lie for grain raised by defendants while 
in the actual possession of land to which they claimed 
title under an invalid conveyance from plaintiff.— 
Emerson v. Whitaker, Cal., 23 Pac. Rep. 285. 


86. REPLEVIX—Redelivery Bond.—A sheriff on retak- 
ing property which had been replevied from him ex- 
ecuted a bond reciting the plaintiffs claimed the de- 
livery to them of certain property specified in their af- 
fidavit, and caused the same to be taken by the officer 
in charge, but that the same had not yet been delivered 
to them and also requiring a return of the property re- 
plevied to the sheriff. The bond bound the sheriff for 
the delivery of the property to plaintiffs, if delivery 
thereof should be adjudged: Held, that in an action to 
recover damages for the wrongful detention of the 
property, the sheriff would not be allowed to contra- 
dict the admissions made in his bond by showing that 
all the property described in plaintiff’s affidavit did not 
come into his hands.—Martin v. Gilbert, N. Y., 23 N. E. 
Rep. 813. 

87. RES ADJUDICATA— Dismissal by Stipulation.—De- 
fendant failed to perform his part of a contract under 
which plaintiff was to move a building, furnish the 
necessary blocking, and allowit to remain 10 days, when 
defendant was to have a permanent foundation put in, 
so as to release the blocking: Held, that a dismissal by 
stipulation of a suit for the value ofthe blocking, and 
for its detention and use by defendant, barred another 
action on the same demand, unless the right to sue 
again was reserved by plaintiff.—Fords v. Roberts, Colo., 
23 Pac. Rep. 322. 

88. SALE— Worthless Stock.—In the absence of fraud, 
the buyer is liable for the price agreed to be paid for 
worthless stock of a corporation, where he receives 
that for which he contracted, though it was known by 
the seller to be worthless.—Hunting v. Downer, Mass., 23 
N. E. Rep. 832. 

89. SPECIFIC PERFORMANCE-— Sales of Chattels. — This 
court will entertain jurisdiction ofa suit, by vendor 
against vendee, for the specific performance of a con- 
tract for sale of chattels, where the payment was to be 
made by specific securities, and the remedy at law is 
inadequate.— Rothholz v. Schwartz, N. J., 19 Atl. Rep. 312. 

90. TAXATION— Collection. — A complaint in an action 
for the collection of taxes must conform to the require- 
ments of the Code of Civil Procedure, and contain a 
statement of facts constituting a cause of action, as 
required by § 421, though the Political Code, ina title 
devoted to “Revenue,” authorizes a special form of 
complaint in such cases. — Peoplev. Central, etc. R. Co., 
Cal., 23 Pac. Rep. 303. 

91. TAX-TITLES—Limitation. — While “‘possession and 
payment of taxes” must occur, under Rev. St. Tex. art. 
3193, which provides that every suit to recover land, as 
against any person having peaceable and adverse 
possession thereof, and paying taxes thereon, and 
claiming under a deed or deeds duly registered, shall 
be instituted five years next after the cause of action 
accrued, yet the taxes need not be actually paid during 
the continuance of possession. It is sufficient if the 
taxes are paid for the five years during which posses- 
sion is held, though the payment is not made until after 
possession has ceased.— Snowden v. Rush, Tex., 138. W. 
Rep. 189. 

92. TELEGRAPH COMPANIES—Delay. — In an action for 
damages against a telegraph company for delay in de- 
livering a telegram instructing C to buy certain land 
for plaintiff, it appeared that, if the message had been 
transmitted in due course of business, it would have 
enabled plaintiff to purchase for $3,000 property worth 
$5,000: Held, thatif the delay was caused by the com- 
pany’s negligence, it was liable for the loss. —Alexander 
v. Western Union Tel. Co., Miss., 7 South. Rep. 281. 


93. TELEGRAPH COMPANIES— Damages. — Plaintiff de- 
livered to a telegraph company for transmission a 
message as follows: “R meet me in C Saturday night, 
8,” which was not delivered to R, and plaintiff brought 
an action against the company, alleging that by its 








negligence he was put to expense in hiring a convey- 
ance to go from C to R’s home, and back again; that by 
loss of time he failed to meet important engagements; 
and that, by reason of exposure, his health was greatly 
impaired,—to his damage a named sum: Held, that the 
petition was bad on demurrer, the damages being too 
remote, conjectural, and not in contemplation of the 
parties, in case of a breach ofthe contract. — Western 
Union 7el. Co. v. Smith, Tex., 138, W. Rep. 169. 

94. TRIAL—Absence of Defendant.— The fact that de- 
fendant was a candidate for office, and on the day of 
trial was looking after the returns, did not excuse his 
negligence in failing to appear or secure representation 
at the trial.—McGuire v. Drew, Cal., 23 Pac. Rep. 312. 

9. TRUST-DEEDS—Purchase by Beneficiary. — Where 
the answer in trespass to try title alleges that plaintiff 
fraudulently, and at an inadequate price, bought the 
land atasale undera decd of trust given by defend- 
ants, in which he was beneficiary, evidence that there 
was other iiens besides his on the land is admissible, 
and it is not necessary that plaintiff shall have specially 
replied to defendant’s allegation. — Meyer v. Opperman, 
Tex., 138. W. Rep. 174. 

96. VENDOR AND VENDEE. — Vendees in possession of 
land are not discharged from paying the purchase price 
by the fact that a former tender was refused by the 
vendors; and it is immaterial whether or not the price 
was due atthe time the tender was made. — Rhorer v. 
Bila, Cal., 23 Pac. Rep. 274. 

97. VENDOR AND VENDEE.—One who is in default in his 
payments on a contract of purchase under which he 
claims possession, and who has made no offer to pay 
what is due, cannot rely on acontract as an equitable 
defense in ejectment by a subsequent grantee. — Con- 
nolly v. Hingley, Cal., 23 Pac. Rep. 273. 

98. VENDOR AND VENDEE — Contract. — Where a con- 
tract for the sale of land for $900, under which posses- 
sion is given, fails to specify the time of payment 
further than to provide that the price shall be payable 
in monthly installments, a period of nearly three years 
is more than a reasonable time for payment, - Hannan 
v. McNickle, Cal., 23 Pac. Rep. 271. 

99. WARRANTY—Evidence.— In an action for breach of 
contract of asale of machines, evidence that other 
machines, made on the same pattern and of like mate- 
rials, did not work,is inadmissible. — Fox v. Stockton, 
etc. Works, Cal., 23 Pac. Rep. 295. 

100. WILL— Testamentary Capacity. — An instruction 
that the jury may consider statements made by the tes- 
tator before making his will, and when in good health, 
asto his intentions in disposing of his property, as 
tending to support the will, is correct, as applied to the 
issue of insanity, and, though incorrect as applied to 
the issue of undue influence, is not error when it occurs 
in a series of instructions as to insanity, as the jury 
would understand it as applicable to that issue. — Con- 
way v. Viezard, Ind., 23 N. E. Rep. 771. 


101. WILLS—Rights of Legatee’s Creditors. — Testator 
gave to W the income of certain stocks during his life, 
which at his death were given to his children, and pro- 
vided that, if W’s wife should survive him, she should 
“be entitled to her support of the same so long as she 
shall remain his widow:” Held, that as the widow’s 
interest was only the right to receive her support out 
of a certain fund, it could not be reached in equity by 
her creditors. — Slattery v. Wason, Mass., 23 N. E. Rep. 
843. 

102. WITNESS—Privileged Communications— Husband 
and Wife. — Under Code Civil Proc. Cal. § 1881, which 
provides that a husband or wife cannot be examined 
for or against each other as to “any communication 
made by the one to the other during marriage,” a de- 
fendant in a criminal case, who has offered himself as 
a witness in his own behalf, and who has not testified 
in chief to any communications between himself and 
his wife, cannot, without his consent, be examined by 
the State as to any such communications. — People v. 
Mullings, Cal., 23 Pac. Rep. 229, 
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